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RESPONSE TO MEMORIAL TO HONORABLE 
BURR W. JONES’ 


M. B. RosENBERRY 


uRR W. Jones was an unique figure in the history of the 
state of Wisconsin. He was the first born of Wisconsin’s 
native sons to attain the rank of first citizen of his native 
state. Born three years before Wisconsin was admitted to 
the union and fifteen years before Lincoln was inaugurated, 
he commenced the practice of law during the first term of 
President Grant, served in congress under President Arthur, 
was appointed a justice of the state supreme court in the last 
year of President Wilson’s administration, and died in the 
second year of President Franklin D. Roosevelt’s admin- 
istration. For more than half a century he was an outstand- 
ing lawyer, and after serving with distinction for six years 
upon the supreme court, there remained to him an opportun- 
ity to serve his state and community for nine additional 
years. This is a remarkable record of achievement, not only 
with respect to duration but quite as unusual with respect 
to the character of service rendered to his generation. 

It is difficult to speak adequately of the life and services 
of a man like Burr W. Jones. We were all bound to him 
by ties of affection; we had great admiration for his intellect- 
ual and spiritual qualities; and we revered the superior excel- 
lence and completeness of his life. While his own approach 
to life was simple and direct, his was such a many-sided per- 
sonality that its delineation is difficult. Words fail us be- 
cause there is so much to say, so much that is worthy of com- 


*Read by Judge M. B. Rosenberry at the Eighty-third annual meeting of 
the state historical society on October 17, 1935. 
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ment that when all is said and done our best efforts seem in- 
adequate to the demands of the occasion. He was born on 
the frontier and his early experiences left a deep imprint 
upon his character; but he was marred by none of the crudi- 
ties and ugliness of that period. He had the unusual good 
fortune to absorb all that was best of that experience and 
make it a stepping stone for future advancement, leaving 
the dross behind. He possessed by inheritance and by early 
training the virtues of frugality, industry, perseverance, and 
a hopeful outlook upon life. His early experiences intensi- 
fied these qualities and made them a reality in practice as 
well as an ideal in theory. Nor did he ever lose the love of 
the great out-of-doors, which he had acquired in his early 
life. The absorbing tasks of his youth and early manhood 
left comparatively little time for recreation. He was never 
a sportsman, but he loved fishing and golf, and in his later 
years he derived great satisfaction from automobile trips 
into the country. 

His mother evidently impressed upon him the value of 
studious habits, and throughout his life he remained a stu- 
dent. Early in life he was recognized as one of the legal 
scholars of the country, and the habit of methodical reading 
and, study directed to a definite end remained with him to 
the last. Born in the administration of President Polk at a 
time when imperialistic ambitions were stirring the imagin- 
ations of the people of this country, he remained a firm ad- 
herent and supporter of the Democratic party although he 
was not always in accord with its platforms. He believed 
firmly and without reservation in the principles of a working 
democracy as laid down in our constitutions, national and 
state. He was in full accord with the Jeffersonian concept 
of democracy. Although he had the manners and bearing 
of an aristocrat, he was a thoroughgoing democrat in the 
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best sense of that term. He was never a blind partisan and, 
without deserting his party, he often supported men and 
measures sponsored by other parties when he thought such 
support would promote the general welfare. Not unmind- 
ful of the demands which society makes upon its more for- 
tunate citizens, he responded justly and generously to calls 
made upon him to relieve human suffering. While he was 
kindly and sympathetic, his charities, both public and pri- 
vate, were prompted by sound judgment rather than by emo- 
tional responses. His early experiences had given him a 
sense of reality and an appreciation of human values that 
remained with him to the end of his days. Beneath the pol- 
ished and urbane gentleman and scholar there was a charac- 
ter as staunch, firm and unyielding as the giant oaks under 
which he played as a boy. Though he readily adjusted him- 
self to life as it came in all the minor and inconsequential 
ways, in matters of principle and importance he was never 
found wanting in firmness and courage. 

It was these qualities combined with his studious habits 
and a retentive mind that made him a great lawyer and a 
sound judge. Upon his work as lawyer, law-teacher, law- 
writer, and judge must rest his standing and reputation in 
the future. While in the management and trial of cases he 
displayed a certain adroitness and finesse, he never allowed 
these to degenerate into anything approaching the arts of 
the crafty practitioner. While he was an eloquent and force- 
ful speaker on all occasions, his success at the bar was due 
far more to thorough, accurate, exhaustive preparation than 
to oratory. He achieved a great reputation as a cross-ex- 
aminer not by browbeating witnesses and bluffing the court 
but by his fairness, his ability to win the confidence of wit- 
nesses and the respect of the court. His briefs were models 
of excellence both as to arrangement of materials and a- 
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nalysis of the problems involved, and he was retained in many 
hundreds of important cases. Yet the reputation of a lawyer 
is notoriously ephemeral and evanescent. While a few 
great lawyers may live for a time in story and legend, the 
essence of their greatness dies with them. Little that is 
permanent is connected in the mind of succeeding genera- 
tions with the work of a lawyer. While no doubt thousands 
of people know that Rufus Choate was a great lawyer, very 
few of those thousands would be able to tell why he was so 
considered. So Judge Jones’s lasting monument will be his 
work as a law-teacher and writer and as a judge. 

His monumental work known as Jones on Evidence 
gave him a national reputation and remains today in its suc- 
cessive editions the most used work on that intricate and 
involved subject. Its arrangement, the clarity of statement 
in the text, the wealth of citation of supporting authority, 
make it an invaluable tool in the office of the practicing law- 
yer as well as in the chambers of the judge. As a law-teacher 
he saw thousands of young men enter upon the study of the 
law, pass through the law school and achieve a greater or less 
measure of success in the practice of the law. These stu- 
dents were always a source of inspiration to him. It is not 
too much to say that they adored him and as the years passed, 
their adoration and reverence grew. No doubt Judge Jones 
was the most beloved Wisconsin lawyer and judge of his 
time. 

Judge Jones came to the supreme court at an age when 
many men retire from active pursuits. He entered upon his 
work as judge with genuine enthusiasm and found the work 
and his associations pleasant and agreeable. The six years 
he spent there, the work he did there, were a fitting climax 
to the life of a great lawyer. There as in his office he labored 
in an unhurried, orderly, logical way. He had acquired dur- 
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ing his long practice a profound knowledge of fundamental 
legal principles. His wide business experience, his ability 
to analyze facts, enabled him to fall into step with the court 
at once. By his written opinions, which will after all be his 
most enduring monument, he enriched the law and made a 
permanent contribution to the jurisprudence of his native 
state. Kreutzer v. Westfahl, 187 Wis. 463, dealing with 
the constitutionality of the ‘Blue Sky Law’ is typical of 
his method of dealing with important questions. 

One thing connected with his judicial work made a great 
impression upon him. Although he had been an advocate for 
more than half a century and had argued scores of cases in 
the appellate courts of the country, he remarked over and 
over again that he was astonished to find how many ‘close’ 
cases were submitted to the court and in how many cases 
opinions might be written either way supported by reason 
and authority. He was a great aid to the court in the con- 
ference room. Here his wide knowledge of men, business 
and affairs combined with his experience as a lawyer was a 
great help in the solution of many practical problems pre- 
sented to the court. He was always genial, courteous, and 
kind; a good listener, he was tolerant of the views of others 
but supported his own views skilfully and vigorously. 

In the great majority of cases it is not difficult to find 
the law when the controlling question has been disclosed. 
It is not so easy to analyze the facts of a case and discover 
the real question presented by the record. In that difficult 
field he easily excelled. He came to the court and left it in 
the full tide of his powers, his eye undimmed by years, his 
mind unclouded by failing vitality. 

He laid down his work on the court with regret. Had he 
followed his own wishes, he would have stood again as a 
candidate for reélection. He had been busy with important 
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affairs all his life and he looked with foreboding upon a pe- 
riod when he should no longer be vitally concerned with life 
about him. However, his family and friends did everything 
possible to ease this situation. His former partners provided 
him with what he described as the most elegant office he ever 
had. In association with his former partners, he had an 
opportunity to do such work as he chose. His last years 
were fully occupied with legal work; with his own affairs, 
which were large and important; and his duties as a trustee 
of the estate of his former friend and associate, William F. 
Vilas. He never suffered the ennui of the man who has 
completely retired. 

His lifelong friend and intimate associate, Dr. E. A. 
Birge, closed a memorial address to the Madison Literary 
club of which Judge Jones had been a member from its foun- 
dation in 1878, with the following taken from Lucian’s Life 
of Demonax. ‘Let me read also a paragraph in which this 
life is summed up; “His way was like other people’s; he 
mounted no high horse; he was just a man and a citizen. He 
indulged in no irony; his discourse was full of grace. Those 
who heard it went away neither disgusted with servility nor 
repelled with ill-tempered censure; but, on the contrary, they 
were lifted out of themselves by charity and encouraged to 
more orderly, contented, hopeful lives.” ’ 

Burr W. Jones was cast in no common mold. In every 
relation in life he was, to use the words of Lucian, ‘complete 
to the pattern for which Heaven designed him.’ By nature 
and by training he was devoted to ennobling pursuits, to the 
upbuilding of society, and to the permanent advancement 
of mankind. While we have lost contact with his gentle 
though powerful and pervasive personality, we will still feel 
his influence and will long cherish his memory. His example 
and his labors will serve as a constant stimulus to better 
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thoughts, better words, and better deeds. His youthful am- 
bitions achieved; his early hépes and expectations realized; 
surrounded by a loving and devoted family, secure in the 
affection and esteem of a host of friends and in the fullness 
of time he rested from his labors—may he rest in peace. 





REMINISCENCES OF NINE DECADES’ 


Burr W. JoNEs 


5 has been suggested to me by various acquaintances that 
since I have now more leisure than heretofore, I should 
write some reminiscences of my rather busy life. Probably 
the hint is thus given me more for the reason that I have 
had a longer life than most of my contemporaries, than be- 
cause any events in my life have been of such importance as 
to greatly interest the public. At any rate, whatever I may 
put down on paper will not be for the public eye, but rather 
with the hope that when my grandchildren are older they 
may have some interest in the story. I have noticed that the 
young are not generally much interested in questions of 
pedigree, and that it is only when grey hairs come that they 
give much heed to their ancestors. If in this record the per- 
sonal pronoun constantly appears, it is only because it will 
be a more convenient form than the editorial ‘we.’ 

I have no direct personal knowledge of when or where 
I was born. My knowledge rests on hearsay evidence alone. 
In a treatise which I wrote on the law of evidence, there is a 
long chapter discussing the subject of hearsay evidence, 
largely devoted to the proposition that hearsay statements 
are, in court, no evidence at all. Nevertheless, I am con- 
vinced by mere hearsay that I was born in a log house in the 
town of Union, Rock county, about two miles southeast of 
what is now the city of Evansville, on March 9, 1846. 

My recollections of what occurred in that house are very 
meager. I seem to remember that while I was running about 


*These notes, designed for the family, are given to the readers of this 
magazine for the benefit of Mr. Jones’s wide circle of one time students, and 
his intimate friends.—Eprror. 
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the yard in a very light rain my mother said the rain would 
make me grow. I remember that on one occasion my father 
appeared at the schoolhouse on horseback and took me home 
with him on the horse. The tradition was that I had seen 
school children going past the house on their way to school, 
that one day I disappeared from home and that my father 
saw my bare-footed tracks in the road and tracked me to the 
schoolhouse about one-half mile away. I could not have 
been more than three years old when I thus became a vaga- 
bond. The escapade was not very remarkable because I 
knew that my cousin Billy Newton (of whom more anon) 
was at the school, and probably then as always I wanted to 
see him. 

I do not remember any occurrence in the log house dur- 
ing our stay there. Nor do I remember the removal to the 
brick house across the road, which I think my father built 
about 1849 or 1850. I do not remember so important an 
event in the family life as the birth of my sister, who was 
three years younger. I do remember, very vividly, one im- 
portant family event which happened not long after we 
had left the log house. One Sunday our whole family had 
spent most of the afternoon at a camp meeting a few miles 
away. On our return home we found some new arrivals. 
My Grandfather Jones, my grandmother and a daughter 
(Eva), and a helper, a young man whose name I forget, had 
just finished the long journey from Pennsylvania to Wis- 
consin. They had come with a fine large team of grey horses 
and a covered lumber wagon which contained their most 
valued possessions. 

My grandfather’s family was soon established in the 
log house, where they remained until they removed to a 
frame house on the southerly end of father’s farm. My 
grandfather and grandmother both lived to a good old age, 
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although grandfather, after I saw him, could never walk 
except with the help of a crutch and cane or chair which he 
often used. He never walked more than a few rods from 
the house, although he was strong and could sit in his chair 
and split wood. He had been affected with rheumatism for 
many years, probably the result of exposure and hard physi- 
cal labor in Pennsylvania. He was an interesting character, 
fond of reading and discussion. He could swear like a 
trooper when the rheumatism pains tortured him. He had 
more books than I ever saw in any other house in the neigh- 
borhood. Although he was by no means a pious man, and 
belonged to no church, he enjoyed theological reading and 
discussion. In the religious world his heroes were John 
Bunyan and Richard Baxter. In general literature Robert 
Burns was his idol. He would quote Burns with the true 
Scotch accent and as he did so, his eyes would moisten. He 
swore by Andrew Jackson, and the words ‘Old Hickory’ 
and “By the Eternal’ were often on his lips. The adventur- 
ous life of John C. Frémont appealed to him, and he was an 
enthusiastic supporter when Frémont became a candidate 
for president. 

After my father’s death I saw much of grandfather, and 
as he would sit in his chair, he and I, a boy of ten or twelve, 
would discuss many things. My grandmother was a patient, 
industrious woman, who, with her large family and a dis- 
abled husband, and very limited means, had many cares. She 
had a fine form and features, and was of far more than aver- 
age intelligence. She died years before grandfather, and 
after her death he lived for a time with a daughter, Mrs. 
Eva Spencer, of Evansville, and then went to northeast 
Pennsylvania where he lived with another daughter until his 
death. He had three sons, all strong, vigorous men, who 
came early to the West. One prepared for the ministry, 
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and I think preached for a few years before his death. An- 
other married and had two daughters whom I often saw as 
a boy, but they lived in another state and I have lost trace 
of them. 

My father had five sisters, two of whom came to the 
West at an early date, while the others lived in Pennsylvania. 
Emma had come to Wisconsin before her father and mother, 
and from the time she came, was always much at our home. 
She was a teacher for many years in common schools and was 
very successful. She married rather late in life and died 
near the old home in Pennsylvania. She loved books, and 
for the opportunities she had had, was an intellectual woman. 
Aunt Eva was married early to Lewis Spencer of Evans- 
ville. She was a graceful, handsome woman, having a real 
influence in her community, and with her fine children and 
her good husband lived a happy life. I saw comparatively 
little of the sisters who married in the East, but I know that 
all the sisters were rather tall, rather fine looking, of more 
than ordinary intelligence, and they all lived to a good old 
age. 
My father died when I was about eight years old. I 
remember him as a tall, fine looking man, rather dignified 
and reserved, and not very demonstrative. I remember sitting 
on his lap, but remember no kisses or embraces. In those 
early days the farmers had no other market for their wheat 
than Milwaukee, and the going and returning consumed 
about a week. The route was lined with taverns at which the 
farmers lodged on their journey. Whiskey was plenty at 
those places, and cheap; and it is not strange that guests 
often formed the habit on those long and weary journeys of 
drinking more than was wise. My father certainly did, and 
although he never became intoxicated and never lost a cer- 
tain dignity of manner, I have no doubt that when sickness 
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came his life was shortened by the habit thus formed. He 
died while still young, leaving my mother, my sister, and my- 
self to face the uncertain future. 

My mother’s maiden name was Sarah Maria Prentice. 
Her old friends called her Sally. She was the youngest of 
thirteen children and was born near South Byron, a village 
not far from Batavia and Le Roy, New York. After my 
father’s death she, my sister Marian and I took what seemed 
a long journey back to the old family homestead, and we 
stayed in the neighborhood visiting with her father and 
mother and brothers most of the winter. Grandfather and 
Grandmother Prentice were old, both being more than 
eighty, and rather feeble. 

They had come many years before from Massachusetts as 
pioneers to Genesee county, New York. Grandfather Pren- 
tice was less picturesque and in some ways less interesting 
than Grandfather Jones, but he had enjoyed better health, 
and had been more successful financially. As shown by the 
book containing the history of the Prentice family, his for- 
bears had taken their full part in the civil and military life 
of New England, and my descendants would be eligible 
for the societies which seek to honor those who fought in the 
French and Indian wars and in the Revolution. He and his 
wife were members of the Christian church and good types 
of the sturdy pioneer farmers of western New York. 

I used to hear my mother relate that several of the chil- 
dren of this couple had died when full grown of some dis- 
ease or pestilence which for a few years caused many deaths 
in New York state. I have personally known, and at various 
times have met my surviving Prentice uncles, who all lived 
long and useful and peaceful lives as farmers. In order of 
age, their names were Daniel, Cyrus, Harvey, and John. 
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Including my mother, I have known four of the sisters, 
Dinah, Susan, Jane, and Sarah. 

As I remember, all of those Prentices were of the ‘blonde’ 
type, but three of the brothers, the older ones, married three 
sisters of the family name of Clapp who were decided bru- 
nettes. All of these brothers were prosperous farmers, and 
as compared with present day customs, had large families. 
I think these families have been reasonably law-abiding, as 
I have never heard of any of the Prentice family getting into 
the criminal courts. Uncle Harvey came to Wisconsin about 
the same time as my mother, and lived on his farm near 
Whitewater for many years. In the late sixties he sold his 
farm, retired, and moved to Evansville, where he spent the 
later years of his life. Of the sisters, Dinah never mar- 
ried. Susan married a Newton who died early, leaving a 
large brood of children, one of whom, Billy Newton, lived in 
my mother’s family from childhood until he was grown up. 
Jane and her husband lived in Michigan. I never saw any 
of her family except during a few days’ visit we made on our 
return from New York when I was a boy. Through cor- 
respondence I learned that one of her family was named 
after me. 

I regret now that when I was a small boy I did not cross- 
examine my Grandfather Jones as to his place of birth, and 
when and where he and grandmother were married. I mis- 
trust that they were born in Pennsylvania, as all his remi- 
niscences were of Pennsylvania life. Probably he was of 
Welsh descent, but he seemed more Scotch than Welsh. 
Wherever he was born, he was an interesting old chap. I 
will give you one instance of the rapid-fire decisions he would 
make. As we were visiting at the wood pile one pleasant day 
after my father’s death, he suddenly said to me: “What is 
your name?’ 
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“Why you know my name very well.’ 

“What is your name?’ 

‘Burr Jones.’ 

“That name is too short; hereafter your name is Burr W. 
Jones.’ And so it has been written ever since. 

When my mother was left a widow with two small chil- 
dren and no means of support except a farm which could 
not have been sold for more than $2,000, and on which there 
was a mortgage of $200, the outlook for her must have 
seemed rather dark, and yet I never heard from her lips a 
despondent word. For several years, and until her remar- 
riage, the work on our farm was done by ‘tenants on shares’ 
who lived in the log house where I was born. Fortunately 
those tenants were good natured, kindly souls; they were not 
very ambitious or industrious but were honest, and so I re- 
member none of those conflicts which now-a-days so often 
occur between landlords and tenants. 

One of them, D. S——, was very proud of his skill as a 
hunter, of the amount of wheat he could cradle and corn he 
could husk in a day; and while he would work part of the 
time like a Trojan, he wanted about as many play days as 
work days. He was about on my mental plane in those days 
and, in fact, as much a boy as I. Before I could be trusted 
with a gun, he and our yellow dog, Watch, and I would 
roam the country over as hunters. Game was not then so 
plentiful as one might expect. There were prairie chickens 
and quail, to be sure, but they were rather elusive, and our 
faithful dog was not a bird dog. He was useless on those 
campaigns, except as company. There were rabbits and 
squirrels, but like Roosevelt of later years, we wanted big 
game. We were specially anxious in our hunt for wild geese 
and sandhill cranes, which sometimes alighted in the marshes. 
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It was one of the proudest days of my boyhood life when 
D.S , the dog and I, taking our lunch, started about 
seven o'clock in the morning and tramped through fields, 
woods and marsh, till about four o’clock in the afternoon 
when D. S shot a sandhill crane. It was our only trophy 
but it was enough. What became of the poor bird, I have 
forgotten if I ever knew. 

Under the circumstances, it was plain that we must live 
the simple life. The brick house was fair sized, having on 
the lower floor a liberal kitchen which served as a dining 
room, and in the winter as a parlor. On this floor there was 
a bedroom and another fairly large room, but it had little 
furniture, and the kitchen stove was the only one. As I 
remember, the second floor was still unplastered, and in the 
cold weather the process of dressing and undressing was 
carried on at high speed. I remember my mother’s delight 
when there appeared on the floor a rag carpet which some 
neighbor a few miles away had made for her. The spinning 
wheel was in those early days often used by mother, but I 
do not remember what the product was. Nor do I remem- 
ber how my clothes were manufactured, but I am sure they 
were not bought. I despised, but had to wear at one time, a 
kind of apron which seemed to be the fashion for boys of 
my age. 

The first lights for reading and use about the house were 
home-made candles. Later, and before the days of kerosene 
and the student’s lamp, we had dismal oil lamps. Of course, 
there were no bicycles, no automobiles, no telephones, no 
radios. Our only musical instrument was an accordion. 
There was a time when there was no carriage for miles 
around except one which was owned by Lewis Spencer, 
who married my Aunt Eva. There were then three modes of 
locomotion: walking, the lumber wagon, and riding on horse- 
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back. But there was in our community no such gay social 
equestrian life as enlivened rural England and Virginia. 

I well remember the advent of the first sewing machine 
in our neighborhood. A well dressed polite agent appeared 
at the door and asked if he could bring in his machine. He 
was promptly told, ‘It will be of no use, we can’t afford it.’ 
Still he brought it in and began showing my mother how to 
use it. Again he was told we were too poor to buy it. Then 
as he was ready to go he asked permission to leave it for a 
week or two, as it would accommodate him. When he came 
back after a fortnight, the machine was bought and we man- 
aged to pay for it. 

There were but few of those countless magazines which 
we now see displayed at the news stands and railroad depots. 
The only ones which I remember in the early period were 
Harpers, Godey’s Lady’s Book, and the Ballou’s Dollar 
Monthly. The only weeklies devoted to fiction were the New 
York Leader and the Boston True Flag. For a few years I 
managed to see the Ledger now and then and read with de- 
light such stories as ‘Nick Whiffles’ by Sylvanus Cobb, and 
the ‘Lost Heiress’ by Mrs. Emma D. E. N. Southworth. 
The two weekly newspapers which circulated in our neigh- 
borhood were the Janesville Gazette and Greeley’s New 
York Tribune. The Tribune was the political bible of the 
community. 

During these early boyhood days our farmers relied 
on wheat as the main staple crop for paying their mortgages 
and making improvements on the farms. There were cattle 
and hogs, of course, and the corn and hay necessary for 
their keep. Every horse, colt, cow, heifer, and steer had its 
name, but I do not remember that the hogs and pigs were 
so honored. Some years later, in the early sixties, King 
Wheat was dethroned. One day when the crop was rank 
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and green but well headed out, there appeared little white 
spots not larger than a man’s hand. Day by day the spots 
increased in size, and in a week or two great wheat fields of 
southern Wisconsin were white, the stalks were crinkled, the 
kernels were shriveled, and it was plain that the billions of 
pesky chinch bugs had done their deadly work. Fields which 
otherwise would have produced twenty-five or thirty bushels 
an acre brought only three or four, of a grade which was 
hardly worth harvesting and threshing. Those were gloomy 
days on the Wisconsin farms. For a year or two by devices 
such as sowing and mixing oats with their wheat, the farmers 
tried to restore King Wheat, but gradually they accustomed 
themselves to the reign of Queen Cow, and as their incomes 
became more regular and certain, and their land more fertile, 
they came to realize that the plague of the chinch bug had 
been a blessing in disguise. 

My earliest recollections of school days center around 
the little brown schoolhouse which still stands about a mile 
and a half east of Evansville, where the road is intersected 
by the road to Magnolia and Beloit, on which road the old 
farm house was situated. There were none of those hand- 
some convenient country schoolhouses which are now so 
common. The first teacher I remember was Becky Fish. I 
remember that I often sat in her lap. She was a happy crea- 
ture and stout enough so that if she were living in these 
days she would be advised to reduce. 

She taught me my first and only catechism, which ran as 
follows: “Whom do you love best?’ 

‘Becky Fish.’ 

‘Who is governor of Wisconsin? 

‘Governor Dewey.’ 

‘Who is president of the United States?’ 

‘Millard Fillmore.’ 
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“What are you going to be when you are a man? 

‘A lawyer.’ 

Excepting my mother, she was my first love, and at night 
after the last day of school I cried myself to sleep, as it was 
understood that I would never see her again. I would dearly 
like to know what became of Becky Fish. Peace be to her 
ashes. 

Men taught the schools in the winter, women in the sum- 
mer. Their salaries were very small, probably ranging from 
fifteen to twenty dollars a month; but they had the luxury of 
boarding around. I early found, and it was a tribute to my 
mother, that they liked to come to our house, and sometimes 
they lingered a little beyond the allotted time. 

I think that my very close intimacy with Becky Fish was 
rather exceptional; at least I remember no other instances 
quite parallel to it. I think that I must have been very timid 
in my youthful love affairs. There was never a time between 
the age of eight and thirteen when there was not some girl 
whom I idealized, but there were no intimacies, and in some 
of those one-sided puppy love affairs I never even spoke to 
my sweetheart. 

I often used to hear the maxim ‘Spare the rod and spoil 
the child,’ and in our school there were often illustrations of 
the fact that the teachers had the rule in mind. In the win- 
ter time there were older pupils than in the summer, and 
generally there would be a sprinkling of ‘unruly’ boys. For 
the benefit of such boys, the teacher would always have a 
‘ruler.’ The word had in our minds only one meaning, a 
very sinister meaning. 

But the ruler was not the only instrument for enforcing 
discipline. One Sunday, Billy Newton and I in search of 
entertainment and education, as Henry Adams would have 
said, went to the schoolhouse, and Billy, raising a window, 
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helped me in and then climbed in himself. We found it a 
little monotonous, and a little cold, and Billy said ‘Let’s 
have a fire.’ Since the teacher, after school closed, always 
prepared the kindling and the wood in the iron stove for a 
quick fire in the morning, all that was necessary for the 
consummation of our lofty purpose was to find a match. 
After a little search about the teacher’s desk, Billy found 
one, and soon there was a rousing fire. 

In tasting this forbidden fruit, I suppose that we had 
a kind of enjoyment similar to that of the boys of this gen- 
eration when they carried on their persons their unlawful 
moonshine. Although these later offenders generally went 
unpunished, Billy Newton did not. The next morning after 
Mr. M had rebuilt the fire, we saw him bringing in two 
or three long hazel switches. We saw him pushing these into 
the fire to toughen them. Doubtless all the other pupils were 
filled with curiosity; some of them may have had some ap- 
prehensions on account of past misdeeds, but Billy, and even 
I, young as I was, felt quite certain that we knew where 
lightning would strike. After the school was called to order, 
the teacher called Billy to the floor, and without a word of 
explanation, proceeded to give him such a thrashing around 
the legs that it doubtless remained in Billy’s memory, as it 
has in mine, so long as he lived. 

There was no whimpering or crying on Billy’s part. He 
was too stoical, or as we would have said, too ‘gritty’ for any 
such nonsense. But as we walked home, he said, ‘I wish I 
‘was a man.’ ‘Why?’ said I. ‘Because I want to lick old M 
and when I am a man I will lick him.’ The teacher paid not 
the slightest attention to me in this transaction, probably 
thinking that I was too young and too simple to be a real 
accessory, but I so loved Billy that I believe my suffering 
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during that castigation, though of a different kind, was quite 
as keen as his. 

Like other criminals, we, of course, had not suspected 
that our connection with the crime would be discovered, as 
there was no witness to the offense, but we were not then 
versed in the efficacy of circumstantial evidence. Certain 
tracks in the snow and Billy’s well earned reputation as a 
lover of mischief had left no doubt in the mind of our teacher 
as to the identity of the transgressors. 

There was another instance where circumstantial evi- 
dence made known the offenders. One night as we were on 
our way home from school, we saw some snow tracks coming 
to the road from the woods of a neighbor. Said Billy: ‘I 
believe John Everson has been to a trap.’ Silently Billy and 
I followed the trail and after a little found a trap, a bureau 
drawer, in which were eight or ten quails. Without ado we 
abstracted the pretty birds and carried them in triumph to 
our barn, though a little anxious how we were going to dis- 
pose of them. Within an hour John Everson appeared in 
holy indignation and with much profanity denounced us as 
thieves. My father calmed him down by delivering the quails. 
Father did not chastise us. Perhaps the humor of the situ- 
ation appealed to him, and he may have had some notion of 
the old rule expressed by a Latin maxim that one can have 
no property in wild animals. 

In our common school no attention was paid to music or 
art or history. We were drilled in reading aloud, in spelling, 
arithmetic, geography, and grammar. Little attention 
seemed to be given to handwriting and none to the English 
language except that at long intervals we would be asked 
to write a ‘composition.’ No suggestions were made, or help 
given in this awful ordeal. We were compelled to choose our 
own themes, and such subjects as ‘Fame,’ ‘Hope,’ ‘War’ or 

















1936 ] Reminiscences of Nine Decades 23 


‘Winter’ were common. The old Brown’s grammar did 
have a section on ‘False Syntax’ in which common errors in 
speaking were pointed out; but the main stress in our gram- 
mar was laid on such subjects as the moods, the tense, and 
the case. As we became more advanced we ‘parsed,’ an 
activity which I enjoyed. 

In geography we were drilled on the boundaries of states, 
the height of mountains (I still remember that Mount Ev- 
erest was said to be 29,100 feet high), the sources and length 
of rivers, and we were supposed to learn the location of all 
the capes and bays and gulfs in the universe, and the loca- 
tion of all the principal cities. On one occasion, Linus Sale, 
my seatmate and dearest friend, and I determined to play a 
practical joke on our teacher. With infinite pains we erased 
on the map in a geography, the name of a not too important 
city. Then I solemnly took the book to the teacher and asked 
him to show us the location. It was not uncommon to ask 
the teacher for information. For a minute or two he exam- 
ined the map and finally said: “There is a mistake in this 
map, but it is located at about this place,’ pointing to the 
right spot. We were disappointed at the failure of our joke 
but pleased to find that our teacher knew so much, and our 
estimate of him was raised enormously. 

Another incident illustrates one of the modes of punish- 
ment, and also how injustice was sometimes meted out in our 
little kingdom. One day when the same Linus stooped to 
pick up something he had dropped, I mischievously tried to 
hold him down under the desk for a moment. The teacher’s 
attention was attracted to the performance and he called us 
both out on the floor. Then he gave us each a stick of stove 
wood which we were directed to hold out at arm’s length. At 
first this mode of punishment seemed almost laughable, but 
after a little it seemed very serious. Linus had a brother John 











24 Burr W. Jones [ September 


(later a circuit judge), who was three or four years older 
than we. He watched us anxiously for a time and then 
said: “Teacher, I think those boys have been punished long 
enough.’ Such a protest was unheard of in our school and 
seemed almost like mutiny; but the teacher quickly released 
us from our suffering. John’s protest was more than justi- 
fied, especially since Linus was perfectly innocent and I was 
the only culprit. 

Teachers were ingenious in devising other modes of pun- 
ishment. It was very common for teachers to require pupils 
to stand on the floor to be gazed at. For some peccadillo I 
was once told to go and sit on the ‘girls’ side’ for half an hour, 
and girls would be required to sit among the boys. I remem- 
ber one outrageous case when, in the summer time, quite a 
tall girl was ordered to mount and stand on the big stove. 
I assume that as we have become more civilized, such forms 
of punishment have passed away. 

My only triumphs in the common school were due to the 
fact that I was always the best speller. This gave me a kind 
of unmerited publicity in our own and adjoining schools, 
because it did not seem necessary for me to study the spelling 
book, and the ability seemed a kind of a gift. Perhaps it was 
inherited from my mother, and it happened again and again 
that at the spelling schools she and I would be the last to be 
‘spelled down’ while spelling against each other. 

From what I have already written, it may be inferred 
that the amusements of the boys at school were very simple. 
For the most part the games were goal (we called it ‘gool’), 
pullaway, and ball. The ball games were called ‘one old 
cat,’ ‘two old cat,’ and baseball. The balls were soft, and 
one of the ways of putting out was to throw the ball and hit 
the runner between the bases. We sometimes walked on 
stilts, and in the winter had our sleds. There was no pond 
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suitable for skating nearer than two miles from our farm, 
and I never learned the art; nor did I learn to swim. But I 
was a fisherman. With my line and pole and a pin-hook and 
angle worms, I would go to Allen’s creek and be quite happy 
if I landed two or three fishes a span long. One day my 
friend Linus and I had a more ambitious plan; we walked 
to the mill pond about two and a half miles away, fished 
nearly all day, and each caught a bullhead. After drawing 
lots for the ownership of the two, I was the winner, and 
proudly took home my game. But I was sadly disappointed 
when my mother said that bullheads were not fit to cook or 
eat. Poor Linus, he was one of my roommates at the Evans- 
ville seminary and at the university. He became a well known 
lawyer at Green Bay, and was drowned with his two boys 
in Lake Winnebago while trying to rescue them. 

In the home life my sister Marion played an important 
part. Since I was three years her senior, it seemed to me ap- 
propriate that she should follow my advice, and I tried to 
assume a kind of tutelage over her; but she was loth to take 
that view. She had as full a supply of animal spirits as any 
child I ever saw, and I found her rather hard to manage. 
A neighbor, Mr. Springer, used to tell that when I was eight 
years old, I said: ‘I don’t know what we are going to do 
about Sis.’ That was the undignified name by which she 
went for a few years. She could run like a little deer, and 
when the neighbor boys came to visit me, she wanted to play 
a part in all the sports. I feared she was too much like a 
‘tomboy.’ At school she did good work in her studies, but 
was never as fond of reading as I. I was amazed one day, 
as years went on, when Aunt Emma told me our teacher said 
that Marion was the best reader in school. I was both pleased 
and chagrined because it meant that she was a better reader 
than I. When she was ten or twelve, she was stouter than 
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the other girls. This worried me somewhat, but when she was 
sixteen she was as tall as I, and her figure was such that if it 
had been the fashion she might have been eligible for a beauty 
show, although I am sure she would not have been a can- 
didate. 

I was so fond of books and she of outdoor life that 
Grandfather Jones used to say she should have been a boy 
and I a girl. By the time she was thirteen or fourteen, I no 
longer worried about her hoydenish ways, but was proud of 
her good looks and manners. In due time, like myself, she 
went to the Evansville seminary for a few years, and at the 
age of twenty-two married Sidney Humphrey, a fine char- 
acter, and a merchant in Evansville. On account of impend- 
ing tuberculosis, he had to leave Evansville and they went to 
Greeley, Colorado, where he died, leaving her a widow with 
one child, Lyle, three or four years old. She and her boy 
then returned to Evansville and lived with Father Leonard 
and mother until she married Justin Pettigrew of Sioux 
Falls, South Dakota. After going there, she lived but a 
short time and was carried away after a brief illness by spinal 
meningitis. Her resting place is the family lot at Evansville. 

After I came to the university, I urged her to come also, 
but going away to college seemed to a young woman a great- 
er adventure than in these days, and she did not seem dis- 
posed to undertake it. In these later years I have sometimes 
felt a little remorseful that I did not more strongly insist. 
Perhaps if I had, she might have had a fuller and longer life. 
But it is as hard to solve the problem of what might have 
been as to peer into the mysterious, unknown future. 

When I was twelve years old, my mother married Levi 
Leonard, and naturally this was quite a momentous event in 
the life of our little family. He had been married before to 
Charlotte Taggert, who was well educated and a woman of 
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refinement. He owned and had lived on a farm on the Janes- 
ville road about a mile and a half from our old farm on 
the Evansville Magnolia road. After a year or two our old 
homestead was sold and we moved to the other farm. 

He was born on a farm near Binghamton, New York, 
and was a real pioneer, having come to Wisconsin five or six 
years before my parents came West. In his personal ap- 
pearance he would have attracted attention in any company, 
as he was six feet four inches tall, with a well proportioned 
frame, having flesh enough but none too much. He was 
temperate in all his habits, using neither liquor nor tobacco, 
and I never heard him utter a profane word. He was reso- 
lute, fearless, industrious, and physically the strongest man 
I have ever known. If in his youth football had been in 
vogue, what a player he would have made! 

He had only a common school education, but was an 
omnivorous reader, and found time for his reading, notwith- 
standing the hard labor of the farm life. He taught the first 
school at ‘The Grove,’ now Evansville. Mentally, he was 
essentially a noncomformist. In politics he was one of two 
Democrats in a neighborhood of Republicans, until the time 
of the Civil war when he ardently espoused the Union cause, 
and was overjoyed at every victory of the northern army. 
He was inconsistent in this as in many other things since he 
warmly advocated the doctrine of nonresistance. 

In the fifties and sixties there was much more intolerance 
than now in matters of religious belief. In our community a 
Unitarian or a Universalist was classed with the infidels. 
There was often bitter clashing between members of the dif- 
ferent churches recognized as orthodox. About 1856 while 
near a village store in Evansville, I heard much noise and 
as I came to the door I saw the room was quite well filled 
with men listening to an argument between two ministers, 
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one a Methodist and the other a Free Will Baptist. They 
stood on counters facing each other across the open space 
between. In loud tones, and with earnest, almost violent 
gestures, they hurled their arguments at each other, and the 
more their arguments were spiced with ridicule and person- 
alities, the more the crowd laughed and cheered. 

Father Leonard was a dissenter from all the forms of 
orthodoxy of his day. He did not accept the bible as author- 
ity. The word ‘agnostic’ was not in use in our community, 
and I never heard it in those early days. Perhaps it would 
not have described him as well as the more positive word 
‘unbeliever.’ He was one who dearly loved an argument and 
had a singular ability for it. He could keep perfectly cool 
while his opponent became excited. He had a ready use of 
good English, cultivated by his habit of reading, and from 
the same habit had always on hand a good store of hard facts 
which he could use with great adroitness. It was another 
of his inconsistencies that although he rejected the miracles 
as related in the bible, he was very credulous in believing in 
spiritualism, and he had faith in many of the spiritualistic 
mediums whom most of us regarded as impostors. It follows 
that he had a profound belief in a future life. 

In his later life he had much less to say about spiritual- 
ism, and gave much more of his time and thought to history 
and scientific works. He read little or no poetry and no fic- 
tion, and was a stranger to Shakespeare and the other great 
masters of poetry and fiction in English literature. It was 
a favorite maxim with him ‘whatever is, is right,’ and so long 
as I lived on the farm we often engaged in arguments on all 
kinds of questions. I enjoyed especially pointing out his in- 
consistencies in some of his hobbies, and his agility in recon- 
ciling them. 
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I am writing this much about him because he undoubtedly 
had an important influence on my life, and I often dream of 
him. I do not mean that he influenced my beliefs or opinions, 
for I was as skeptical of his hobbies as he was of orthodoxy. 
I feel profoundly grateful to him for his devotion to my 
mother and sister, and grateful because he assumed the care 
of the family, thereby enabling me to work for myself and 
my own education. After this marriage of my mother, the 
tenor of my life was much changed. Before this, tenants had 
worked the farm and there was little I could do to help, ex- 
cept to look after a garden, which I did not attend to with 
any enthusiasm. I had attended school winter and summer 
and had commenced going to the Evansville seminary, to 
which I walked about two and one-half miles. 

After Father Leonard came to our farm and until it 
was sold, there were two farms to look after and no tenants 
to do the work. There was never any discussion between 
mother and father and myself about the changed situation, 
nor any question about the part I should play. My summer 
schooling was over. I began doing real work according to 
my strength, and as the years went on did every kind of 
work and drudgery necessary on a farm in those days when 
farm machinery was negligible. I think we had the first 
grain drill in the immediate neighborhood. During the first 
of these working years of mine, grain was cut with a cradle, 
and hay was mowed with a scythe and raked and loaded by 
hand. Later we had a horse-killing McCormick reaper, but 
no binder. It was the custom to plant and hoe the corn and 
potatoes by hand, and it was thought necessary to ‘hill them 
up.’ 

Of course, we had the old fashioned plows and shovel 
plows and drags. It often happened that for weeks at a 
time I would be working in the field alone, doing such work 
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as hoeing, plowing, cutting and husking corn, and I had 
time for my day dreams, which I never used to reveal. The 
work just mentioned, though wearying, was pleasant enough, 
but the work in binding grain, threshing, mowing away 
dusty hay, pitching manure, mowing hay in the wet marshes, 
used to set me dreaming of the days when I could have more 
time for my books, and, to put it plainly, a somewhat easier 
life, or at least a more interesting life. 

Our historians find the winning of the West and the 
American frontier interesting subjects for description. They 
indulge in many theories and speculations concerning the 
effect of migration to the West on our civilization and na- 
tional character. It is sometimes argued that the hardships 
and the struggle for existence of the millions of pioneers who 
conquered the frontier tended to leave them eager only for 
the material things of life; that even their descendants in 
the West and Middle West are lacking in imagination, in the 
love of literature and art, and are far more intent on gain- 
ing wealth than the descendants of those who lived along the 
Atlantic coast and were nearer the culture of the old world. 
However this may be, it is undoubtedly true that those who 
cleared the Wisconsin forests as emigrants from the East 
lived rather prosy lives. 

In my early boyhood I knew very well the kind of men 
and women who were pioneers of Wisconsin. I fancy that I 
was then living in the frontier of America, not in the far 
western border but in a community which had the character 
of the frontier. My father hewed the logs which made our 
first house, and they were put in place by the aid of neigh- 
bors in the usual manner at the ‘raising.’ The stairway to the 
second floor was a ladder. The large fireplace served to heat 
the house and as a place to cook the food. My father cleared 
off the timber for the fields where the crops were raised, and 
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split the rails for the fences. Our neighbors were Americans, 
and at the early period I remember no family of foreign 
birth. I remember very well the first Norwegian I ever saw. 
It was after I was old enough to attend the common school. 
There came one day a light-haired boy about fifteen years of 
age, who brought snowshoes ten or twelve feet long. We 
were told he was a Norwegian who could speak little Eng- 
lish, but he went through the first, second, and third readers 
as we used to say ‘like greased lightning.’ There were at 
that early day no Germans in our community. I do not re- 
member seeing any Irishmen before I was twelve or thirteen 
years old, or about the time the Northwestern railroad was 
extended into our township. 

The historians have much to say about the lawlessness of 
the frontier, and I do not question their conclusion as to 
some of the frontier settlements, but I have never known a 
more law abiding people than those who lived in the town of 
Union in the fifties. I never saw a saloon before I was twelve 
years old, although at the taverns along the road to Mil- 
waukee cheap whiskey could be freely bought. 

The people in our community were a religious people 
who observed the Sabbath and went to “The Grove’ in their 
lumber wagons on Sunday. As a boy I used to go there to 
Sunday school and won some prizes for learning and reciting 
whole chapters of the bible. The prizes were Sunday school 
books and not very exciting reading; but I prized the little 
notoriety I gained by my effort. There were few holidays. 
The Fourth of July was always observed, and when I was 
old enough to go to ‘The Grove’ I could make twenty-five 
cents go a long way. On one such occasion I heard Sherman 
M. Booth, the hero of a negro slave rescue case in Milwau- 
kee, deliver the address. Thanksgiving and Christmas were 
always celebrated by a big dinner and a gathering of rela- 
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tives and friends, but Christmas presents were few, because 
the times were always hard, and money was scarce. Like 
other boys of my age, I used to go to occasional camp meet- 
ings in the summer, and revivals in the schoolhouses in the 
winter. I was too young to take them very seriously, but 
found them interesting, as they were the most exciting events 
in our rather routine life. 

My cousin Billy Newton and a hired man we had for 
a time were noted for their profanity. With them, swearing 
seemed a gift. At one of these camp meetings they ‘got re- 
ligion.” For about a week they seemed as pious as two 
young clergymen. But one morning when I went to the 
barnyard, I heard them swearing with a volubility I had 
never heard before. Their week of piety and restraint had 
given them a rest, but that morning they were backsliders. 

I mistrust that there was much more discussion around 
the firesides of religious and theological subjects in those 
days than would be heard in farmers’ homes during this gen- 
eration with motor cars, telephones, radios, moving pictures, 
and other diversion. It is certain, however, that at home and 
elsewhere I sometimes heard serious talk and argument 
about such problems as the miracles, predestination, future 
rewards and punishment, and especially the ‘damnation of 
infants not a span long.’ All these questions seemed to me 
hard nuts to crack. 

There was little difference of opinion in our community 
on the subject of slavery. We regarded it as a great moral 
issue and had little thought of its economic phases. Although 
in some parts of the North there were sympathizers with and 
apologists for slavery, ‘doughfaces,’ as we called them, there 
were none in our community. We read with horror of the 
abuses of the system in such books as Uncle T'om’s Cabin 
and Helper’s Impending Crisis, and heard nothing to miti- 
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gate what we regarded as the enormity of the crime against 
humanity. 

As a boy, like those around me, I was bitterly intolerant 
on this subject. We wanted no compromise, we were aboli- 
tionists, and were regardless of possible consequences. Dur- 
ing my long life I have had the opportunity to see much 
of the way in which political issues are discussed; to mention 
only a few: the question of protection and free trade, bank- 
ing and currency, foreign immigration, woman suffrage, 
prohibition, socialism, our entry into the World war. But 
none of these issues created such bitterness as arose between 
the advocates of abolition of slavery in the North, and the 


defenders of slavery in the South during the years between 
1850 and 1860. 


[T'o be continued] 











STATE-MAKING IN WISCONSIN, 1846-48 
AN ILLUSTRATION OF THE STATEHOOD PROCESS 


Bayrp STILL 


ae constitution-making in the West has been, on the 
whole, an imitative process. Each new state, devising 
a frame of government, has found abundant and tangible 
example in the constitutions of older states, which economy, 
the inexperience of its own delegates, and the desire to meet 
congressional approval, have prompted it to use. During the 
three years, 1846, 1847, and 1848, in which Wisconsin was ac- 
tively engaged in creating a state government, it, like the 
older sister states, found much to copy. But its delegates 
had to make choices from what they found. And in making 
those choices, the sectional ambitions of eastern and west- 
ern Wisconsin, the movement of territorial and national pol- 
ities, inclinations bred of the localities from which various 
groups of settlers had come, and the economic experience of 
state and nation previous to and in the wake of the crisis 
of the late thirties and early forties played a motivating 
role. To what extent there was added to these the force of 
abstract political conviction is hard to determine. Chance 
expression of delegate and press, with the appeal to popu- 
lar opinion discounted, would suggest that, on occasion, 
something of this sort existed. Stronger proof, yet of an 
admittedly intangible sort, lies in the fact that when Wis- 
consin had got through rejecting her first proposed constitu- 
tion and framing a second, she had devised a document the 
structure of which implied on the whole a closer kinship with 
the philosophy of ‘first state,’ or ‘frontier,’ governments than 
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with the contemporary restricting spirit of the revised con- 
stitutions in the neighboring states. While this partial re- 
jection of contemporary example sprang in a measure from 
the interplay of political and economic forces in the territory, 
it appears that both framers and people were also guided, in 
the face of opposing experience, by the pattern of political 
and constitutional philosophy characteristic of pioneer fram- 
ers of first constitutions throughout the first half of the 
nineteenth century. 

Wisconsin’s first constitutional convention met from Oc- 
tober 5 to December 16, 1846. Its work was decisively re- 
jected by the people on April 5, 1847. A second convention, 
assembled on December 15, 1847, proposed a constitution 
which the people approved on March 13, 1848. Less than 
half as many people objected by vote to this constitution 
than to its predecessor ;* the total vote showed a lack of in- 
terest which might be interpreted as indicating a prevailing 
certainty that the instrument would be adopted. An exam- 
ination of the sentiment of delegates and press governing 
the adoption and rejection of specific parts of the first con- 
stitution and the treatment of these issues in the second at- 
tempt may shed some light on the constitutional philosophy 
and the forces motivating it exhibited in Wisconsin’s state- 
making activity in these years. 

Delegates to the first convention profited by the nation’s 
progressive experience in state-making and granted with 
little opposition certain current democratic demands. It was 
a foregone conclusion that suffrage would be widely ex- 
tended and the officers of state elected by the people, and for 
short terms. Three months before the convention met, Dane 
county Whigs had resolved ‘to make all officers in our gov- 

The vote of April 5, 1847: 14,119 for; 20,231 against. The vote of 


March 13, 1848: 16,799 for; 6,384 against. Reuben G. Thwaites, Wisconsin (Bos- 
ton, 1908), 286-287. 
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ernment, both civil and judicial, elective directly by the peo- 
ple, with short tenures of office that they may hold in con- 
stant remembrance their accountability to the people.” Del- 
egates from the western part of the territory urged a denial 
of suffrage to negroes; eastern Wisconsin was particularly 
interested in concessions to foreign immigrants whose advent 
the lakeshore region was eager to encourage. E. G. Ryan 
‘came down upon the abolition party like a perfect ava- 
lanche.’ Should the negro clause be inserted in the constitu- 
tion, he promised ‘gentlemen that it would not receive fifty 
votes west of Rock River; the people would deem it an in- 
fringement upon their natural rights thus to place them 
upon an equality with the colored race.” In return for favors 
granted in this direction the West was willing to concede 
their opposition to allowing foreigners to vote, despite the 
fact that they knew the East was outstripping in size the 
formerly more populous West. The foreign group found 
many friends among the delegates. Dr. Franz Huebsch- 
mann spoke of their ability; Daniel Harkin attested their 
allegiance to the ‘good old Jeffersonian progressive democ- 
racy and all the elements and fundamental principles of re- 
publican government.* W. H. Clark citing Jeffersonian 
sanction for his proposal, favored the grant of suffrage with- 
out regard for citizenship, as soon as evidence of interest in 
the community should be shown. Some saw economic ad- 
vantage in extending suffrage to the foreigner; others found 
justification in political theory. An article in Madison’s 
Wisconsin Argus contended that ‘all authority in relation 
to the formation of a state government is original with the 

. whole people, and we challenge the world to show that 


2M. M. Quaife, editor, The Movement for Statehood 1845-1846, in Wiscon- 
sin Historical Collections (Madison, 1918), xxvi, 154. 
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one man does not possess just as much authority in the prem- 
ises as another. . . . We all stand in precisely the same rela- 
tion to it and each other as if it were the first government 
which ever existed.” Unorthodox attempts to give the vote 
to youths of eighteen and to women were denied; but a year’s 
residence for white males over twenty-one, who were or had 
declared their intention to become citizens of the United 
States, was the only qualification placed on manhood suf- 
frage. 

The Racine Advocate’s summary of the disposition of 
the suffrage issue suggests the way in which conflicting 
forces were harmonized. ‘The principle of universal suf- 
frage is now too well settled and too generally adopted to 
need any special notice,’ the writer said, in discussing the 
proposed first constitution. Commenting on its lenience 
toward foreigners, he recognized that the western states de- 
pended on foreign emigration. As for the separate refer- 
endum on negro suffrage, he held that ‘the question of negro 
suffrage does not arise, because that question is separately 
submitted to the people and is not involved in the discussion 
of the merits of this constitution. The constitution of 
1848 reached virtually the same solution of the suffrage 
problem. 

Delegates to the first convention were not as convinced 
of the wisdom of an elective judiciary as they were of the 
popular demand for that innovation. Against the proposal 
it was urged that to elect judges was an experiment and 
little tried; the foreign voter would lack acquaintance with 
the candidate; the party caucus would have small regard for 
ability; and the judges, looking for votes, would make ‘the 
public passion . . . the public law.’ E. G. Ryan’s fears were 

* Wisconsin Argus, November 3, 1846, in M. M. Quaife, editor, The Struggle 
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motivated in part by politics. Since his party, the Demo- 
cratic, was in the ascendant, the appointment of judges 
undoubtedly seemed to him the safer expedient. “The office 
of the judiciary is interpretation,’ he said, ‘and interpreta- 
tion cannot be a representative function.” If the experiment 
must be tried, he thought election at large less to be feared 
than choice by districts. Whatever the convention thought, 
it looked, however, as if the people were determined to elect 
their judges. Moses S. Gibson believed that the people were 
capable of self-government. The nearer the officeholder was 
brought to the people the better, was his contention, for they 
(the people) were the source of all power.* Lorenzo Bevans 
could see ‘no reason why the judiciary should be taken from 
the people, rather than the executive and legislative power.” 
The example of Mississippi, lowa, and New York urged the 
adoption of the plan. It seemed, as the Racine Advocate 
said, after the first convention had concluded its work, that 
‘until experience shall have assuredly settled that the elec- 
tion of judges by the people will not work safely or well, it 
is idle in the present state of public judgment to expect any 
popular convention to decide for any other system.”° Sim- 
ilarly, the convention of 1847-48 determined upon an elected 
judiciary, despite the better judgment of some of the mem- 
bers, on the ground that it was what the people wanted. For 
five years, the judges of the circuit court were to constitute 
the supreme court; if they saw fit, the legislature might ul- 
timately provide for a separate supreme court. Leaving 
this decision to the legislature rather than embodying the 
reform in the constitution itself, as one faction in the con- 
vention demanded, is characteristic of the philosophy of con- 


*The Convention of 1846, 594. 

* Ibid., 588. 

* Ibid., 590. 

* Racine Advocate, March 10, 1847, in The Struggle over Ratification, 487- 


488. 














1936 | State-Making in Wisconsin, 1846-48 39 


stitutional structure which prevailed among delegates to the 
second convention. Out of political conviction or through 
desire for a working compromise they were determined on 
this as on other issues to leave room for later legislative 
discretion. 

Characteristic of governments emerging from the terri- 
torial stage, Wisconsin was anxious to curtail the powers of 
the governor. Moses M. Strong, speaking to a Lake Geneva 
audience, approved this detail of the convention’s work. 


The executive powers conferred are extremely limited, the Gov- 
ernor has no power of appointment whatever. Every officer is to be 
elected. And with the exception of the limited veto power, when we say 
that the Governor may submit an annual message to the Legislature, and 
issue a proclamation for fast and thanksgiving, we have nearly com- 
pleted the enumeration of his powers." 


The attitude of both conventions toward the executive was 
more a reflection of the attitude of ‘first framers’ than an 
imitation of powers granted by the revision of neighboring 
constitutions to the executive arm. 

The first convention met determined to provide safe- 
guards, however, against the economic expansion and ulti- 
mate collapse which they had seen their neighbor states ex- 
perience during and after the crisis of 1837. Michigan, In- 
diana, and Illinois had not come through the crisis without 
bankruptcy, repudiation, and discredit for the agents of 
their youthful governments, none of them much more than 
a generation old. In the neighboring states it was charged 
that excess legislative activity had brought their troubles. 
Their lawmakers had incorporated the banks, chartered the 
railroads and canals, and incurred the debts which had 
brought default and ruin. Throughout the union, the diffi- 


™ Speech at Lake Geneva, March, 1847, in Moses M. Strong papers, Wiscon- 
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culties of the states, wrote one critic, might be traced to a 
‘single cause—the improvidence of the Legislature in con- 
tracting debts on behalf of the State.* From New York 
and New Jersey to Louisiana and Texas, state constitutions 
were being revised, in order, as one delegate said, ‘to put the 
legislature in a straight-jacket.”* Half a year before Wis- 
consin’s delegates assembled, they were counselled by the 
territorial press to look around ‘at the many constitutional 
reforms that are proposed in other states, and see that by 
their own state constitution such measures shall be adopted 
as will fully guard against those mistakes and faults that 
have crept into other communities.”* Issues of the Demo- 
cratic Review, progressive eastern magazine, urged curtail- 
ment of government activity and especially of the legisla- 
ture.’ The Racine Advocate admired the Review's sugges- 
tion for restricting the sessions, salary, and service of legis- 


lators. In July, the same newspaper revealed another source 
of imitation when it wrote: 


We ... shall soon begin to watch with interest the proceedings of 
the New York convention as its plans begin to be matured. We all feel 
that if her constitutional provisions are good, we shall adopt them with 
such modifications as may suit our different conditions; and if they are 
not, we shall feel much disappointed, and have more to do in our own 
territory to make a good constitution.'® 


The pattern of curtailment, set down for Wisconsin’s 
imitation in many a revised constitution elsewhere in the 
union, was characterized primarily by stringent restrictions 
on the powers of the legislature. No longer could enthusi- 
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astic legislators pledge the capital of the state to encourage 
private enterprise, or to compete with it. A top limit was 
set for the debt they might incur; in some states this was 
pushed to a figure as low as $50,000. The panic-motivated 
spirit of curtailment extended to matters of detail. It 
prompted a reduction in the numbers, salary, and sessions of 
the legislature. No longer were the legislators to come an- 
nually to the capitol for lawmaking. Biennial sessions would 
cut down the excess of laws, of which the citizens complained. 
And even in that session there was to be a check on ‘daw- 
dling’; decreasing the salary of legislators after the first 
forty days of the session was designed to prevent the people’s 
representatives from prolonging sessions at public expense. 
The power to incorporate banks, by now anathema in the 
West, was either stringently restricted or wholly denied. 
The spirit of the neighboring revision movements was that of 
exasperation with the people’s representatives who had 
proved themselves over-expansive, inefficient, and unworthy 
of the popular confidence." 

A majority of the delegates to Wisconsin’s first conven- 
tion favored the safeguards against over-expansion; unlike 
their revising neighbors, however, they were on the whole 
unwilling to condemn the people’s agents as inefficient and 
to deny them the discretionary powers customarily granted 
in ‘first constitutions’ to the legislative branch. Indeed, at 
the outset, their ‘general sweep of the restrictions of the leg- 
islature reported by the Committee’ led E. G. Ryan to fear 
that the convention was going to leave the legislature ‘the 
whole old-fashioned corruptions of special legislation.’*® 


“ Bayrd Still, Ph.D. thesis (MS), State Constitutional Development in the 
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They refused, too, to copy their neighbors in restricting the 
assembly to biennial rather than annual election and sessions. 

On the other hand, the convention ultimately placed the 
customary limit of $100,000 on debt creation and denied the 
legislature the right to carry on, or be a party in carrying 
on, any work of internal improvement unless a grant be 
given the state. Influential opponents of this first constitu- 
tion did not object to this type of curtailment. Marshall M. 
Strong opposed the first constitution; yet he admitted ‘that 
states cannot manage railroads and that they must be con- 
structed and carried on by private enterprise. I do not 
know of a single individual of either political party, who 
objects to this provision in the constitution,’ he said.*® The 
Racine Advocate claimed that experience has shown that 


the cumbersome and corrupt machinery of state agency constructs works 
of this character at a lavish excess of expenditure, greater by twenty-five 
to seventy-five per cent than private energy and economy would conduct 
them; ... that the public debt ... has ever, except perhaps in a solitary 
instance, far more than over-balanced the advantages of any work; and, 
finally, that all such undertakings are far better and more safely left 
to private sagacity, private economy, and private enterprise. Look for 
the verification of these truths to Illinois, Indiana, Michigan, Arkansas, 
Pennsylvania, etc., etc.”° 


Delegates to the second convention stood on this issue 
with those of the first. Despite Horace T. Sanders’ conten- 
tion that ‘internal improvements were a legitimate object 
for the attention of the government,’ the convention was de- 
termined to put the debt creating power beyond the reach 
of enthusiastic legislators. Sanders contended that ‘because 
some of the states, when possessed of unlimited power .. . 
had in a period of general excitement and speculation abused 
that power, it did not follow of necessity that it was not a 
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salutary power under proper restrictions and limitations.’”* 
The convention, however, preferred to ‘borrow a few les- 
sons from Illinois and Michigan’ and incorporate those 
checks which would prevent Wisconsin from plunging ‘into 
the gulf of internal improvements which had swallowed up 
the credit and prosperity of so many of our sister states.’”* 
So far the young state was content to imitate the pattern of 
curtailment characteristic of current revision conventions. 

But the progressive program most vigorously expressed 
in the first convention, contained more ‘ultra’ planks than 
these, ones which nevertheless were bred of the economic ex- 
perience of the preceding decade. Banks must go. Paper 
money must cease to circulate. A homestead exemption must 
be provided for the badgered debtor, and his wife’s property 
secured from the creditor’s grasp. That these reforms were 
not to be left to future legislative enactment, but rather in- 
corporated in the constitution, suggests their consistency 
with the restrictive pattern of the revision movements of the 
day. The Racine Advocate insisted that ‘a majority, and an 
overwhelming one, of the present convention was elected by 
the people with a full understanding that restrictions were 
to be placed on all legislative action on these subjects.’ 
These were the proposals which raised the major issue of 
Wisconsin’s constitutional movement, 1846 to 1848, namely: 
the extent to which constitutional definition should replace 
legislative discretion. Up to this point, Wisconsin’s dele- 
gates were content to copy the curtailment formula of the 
day; the opposition on these issues marks the experience as 
primarily characteristic of ‘first-constitution’ movements— 
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an opposition which can be seen to have both economic and 
philosophical origins. 

Acquaintance with the experience of neighboring states 
had led more than one delegate in the first convention to de- 
clare that ‘the great aim of constitutional reform in our day 
is to restrict the legislative power. The Racine Advocate 
admired the first convention for condemning ‘excess of legis- 
lation’ and recognizing ‘that evils, political and financial, 
have for a time overwhelmed many of the states’ as a result 
of ‘the abuse of the unlimited power of legislation.’ Distrust 
of government, potentially native to American political 
thinking, had, in the preceding decade, been heightened by 
the supposed connection of government with economic dis- 
tress. According to the Advocate, ‘the indications of a 
mighty movement’ were not to be mistaken; and a few years 
would ‘see . . . in all the states . . . a strict constitutional 
definition of the several powers of government.” It was to 
this end that friends of restriction incorporated in the first 
proposed constitution the measures designed to secure the 
economic conditions of their choice, denying to the legisla- 
ture discretionary powers formerly granted. The legisla- 
ture was forbidden to incorporate banks; and the circula- 
tion of paper money was restricted, the legislature being re- 
quired to enact penalties against the abuse of this provision. 
Constitutional protection for the property of married women 
and for a homestead exempted from forced sale placed these 
methods of debtor relief beyond the discretionary power of 
the legislature. Charging that petitions from the people, the 
principles of liberty, and the spirit of the age urged ‘relief 
from the rigidity of the collection laws,’ Horace D. Patch 
demanded that ‘the exemption . . . be put in the organic 
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act and not left to the legislature.’ Contemporary example 
was followed, too, in the passage of a provision designed to 
diminish by half the salary of legislators, after the first forty 
days of any session. 

Despite the ultimate acceptance by the first convention 
of these ‘ultraisms of the age,’ they met considerable opposi- 
tion in the convention from the start. Stoddard Judd ‘was 
willing to consider all future officers, governors, and legis- 
latures as honest as himself.’”** F. Z. Hicks would consent to 
a prohibition on banks, but he wanted to go no further. 
Rather would he leave ‘the rest to the legislature subject to 
directions of the people. . . . It will be found better to stop 
now, to stop at once, than to go on and on with this pro- 
gressive system, and then, when we find the strong tide of 
public opinion .. . set against us, be forced with shame to 
retrace our steps.’* Despite General John Crawford’s ar- 
dent opposition to banks, he objected, apparently on princi- 
ple, ‘to all pains and penalties being inserted in our consti- 
tution, leaving that to future legislation.’”® Rufus Parks 
would have gone so far as to leave even the matter of public 
debt to the legislature.*° On subjects in regard to which 
practices of the legislature in neighboring states had not 
been condemned, the convention showed a pronounced dis- 
position to trust legislative judgment. This was particularly 
evident in the debates on the organization of the judiciary, 
the militia, and the public schools. 

Trust in the representatives of the popular will did not, 
however, triumph in the convention of 1846. Although the 
tone of much of the debate reflected such a confidence, in the 
details of the finished constitution the current revision pat- 
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terns found wider acceptance than many had expected. The 
Milwaukee Sentinel and Gazette recognized that the pre- 
vailing tone of the first convention had been that ‘legislatures 
are not to be trusted. We must tie up their hands for ten 
years so that they shall neither pick nor steal.’** The Racine 
Advocate could not say that the constitution was perfect in 
respect to the restrictions demanded by contemporary re- 
form; but, nevertheless, it made the claim that it went 
‘farther than any constitution has gone before.’ Certainly, 
as a result of Wisconsin’s first attempt at state-making, the 
agents of the people in the legislature were to find their 
judgment and discretion on economic enactment greatly cur- 
tailed and in a sense discredited. Their own experience with 
the crisis of the late thirties and the example of the economic 
difficulties of neighboring states had led the framers of this 
first government to embody definition of government ac- 
tivity or the prohibition of it in the constitution at the ex- 
pense of the legislative discretion usually granted in a ‘first 
frame.’ 

The balance between legislative discretion and constitu- 
tional definition had not, however, been finally settled with 
the writing of the first constitution. Throughout 1847, the 
work of the convention met active discussion in the press, 
the opposition reflecting both political and economic motiva- 
tion. Party politics had from the outset been carried into the 
deliberations of the convention. Early in the session, Marsh- 
all M. Strong claimed that the delegates had been chosen 
to ‘represent the principles of . . . party’;** and E. G. Ryan 
professed never to have seen ‘such an animal as a represent- 
ative who discarded his political principles under any cir- 
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cumstances.’** But despite their predominant numbers, rep- 
resentatives of the democracy soon exhibited divergent views, 
and before long Marshall M. Strong had withdrawn from 
the convention repudiating its ultra-progressive exemption 
of property from debt collection and its guarantees of 
women’s rights. Among the factors combining to produce 
the schism were the attempt of the Dodge faction to domi- 
nate the Democratic councils; an economic interest which led 
some, normally inclined to the western Democratic party, 
to put creditor leanings, or potential creditor leanings, be- 
fore party regularity; and, finally, a conservatism, bred of 
the apparent ‘opportunity’ of frontier life, which rebelled 
at the innovations of the ‘ultra’ program. According to the 
Wisconsin Argus the Democratic party was ‘not responsi- 
ble for all the principles contained in that instrument. The 
Democratic members . . . were elected to frame a constitu- 
tion upon sound Democratic principles and not to invent 
new, untried, and unsound principles and saddle them upon 
the party as Democratic principles.’”** The ‘unsound and 
pernicious principles’ to which he referred were the home- 
stead exemptions and the guarantees of women’s rights. The 
conservative schismatics were not strong enough to prevent 
the ‘ultra’ group from realizing its program. Had there been 
more Whigs in the convention this might have been done. 
However, the progressives apparently realized, when they 
put the first constitution before the people, that never again 
would there be elected a group so ‘ultra’ in its leanings.*® 
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Opposition to the first constitution came from the east- 
ern part of the territory on both political and sectional 
grounds. According to the Milwaukee Sentinel and Gazette, 
the “Whigs of Milwaukee are united and unanimous in op- 
position to the constitution.’ Encouraged by their growing 
strength in national politics, Whigs saw in a concerted oppo- 
sition to the constitution a chance to build their party in Wis- 
consin. Moreover, they represented the New England-New 
York business and creditor group which had settled in the 
lakeshore counties of the state. John H. Tweedy feared that 
legislation favoring the debtor would shake the confidence of 
eastern creditors “whose capital we wish to get invested in 
our state.’”** Marshall M. Strong based his opposition to 
exemption in part on the claim that it would destroy the 
credit system. “The second section,’ he said, ‘amounts to an 
abolition of all laws for the collection of debts, and thereby 
will essentially injure the poor men by preventing them from 
obtaining any credit.’ His opposition to the radical provisions 
of the constitution led him to declare that if it were adopted, 
‘credit, enterprise, and business [would be] most injuriously 
affected.’ All men would bear the burden, he said, for 
‘almost every man in this country is both debtor and cred- 
itor.’*° 

While the creditor element condemned these proposals as 
expedients devised to prevent the ‘payment of just debts,’ 
the Democratic press was raising an issue of class as well as 
political cleavage. Referring to the bank issue, the Wiscon- 
sin Argus wrote: 


Democrats are divided or dividing on it, while Whigs are rallying as 
one man around that standard and hoping to profit by our momentary 
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inability to act in concert to defeat the present constitution and to carry 
the next convention and have reénacted in the state of Wisconsin the 
scenes of Ohio and Michigan, when wildcat banks sent ruin throughout 
the length and breadth of the state. All other objections compared 
with this sink into insignificance and melt into thin air. This addresses 
itself to the selfishness, the avarice, the cupidity of the rich, the high- 


born, and they struggle for their very existence, for the continuance of 
their powers.*° 


Eastern lakeshore interests opposed the restrictions on in- 
ternal improvements, charging that they must be encouraged 
in order that lakeshore lots might be as productive (through 
having a market) as the lands in the interior. The debtor- 
creditor and eastern-western sectional antagonisms combined 
with emphasis upon party regularity to inject complicating 
issues into the solution of the constitutional problem. To 
some it was simplified by an appeal to traditional political 
alignments. “There is but one great issue to be decided’ wrote 
the Wisconsin Argus and that is, ‘shall Democracy or Fed- 
eralism prevail ?’** 

Added to these patently economic and political argu- 
ments was one more clearly constitutional. Opponents of 
the proposed first constitution objected to those legislative 
stipulations in the frame of government which necessarily 
curtailed legislative discretion. To be sure, when Tweedy 
proposed that the exemption principle be stricken from the 
constitution and left to the legislature, Judd contended that 
to leave it to the legislature would allow ‘interests’ to kill 
the reform by preventing the legislature from enacting it. 
Opposition motivated quite clearly by political, sectional, or 
economic interest was often cloaked in the claim that the 
constitutional stipulations in question violated the traditional 
trust in the discretionary power of the people’s agents. This 
raises two fundamental questions: In how far was the oppo- 
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sition to encroachments upon legislative discretion a ration- 
alization bred of economic desire to retain a flexible and 
easily manipulated government? To what extent did it spring 
from a real conviction that there should be no ‘laws’ in the 
constitution, that the popular will was best served by the un- 
checked deliberations of the representatives of the people? 

The construction of any government implies the creation 
of a balance between the powers granted to the government 
and those reserved to the individual; and American precedent 
urged the curtailment of the former. In the field of state 
constitutional construction the tendency of the forties was to 
attempt to strike a workable balance within the restricted 
sphere granted to government activity: in how far should 
the activity of the legislature be specified by constitutional 
provision; what powers could with safety be left to the dis- 
cretion of the representatives themselves? One could take 
either side of the argument, depending upon his economic 
interest, and still be heartily in accord with the spirit of 
individualism and hostility to overactive governments that 
were characteristic of American political philosophy in the 
middle period. To suppose that the majority of the Wiscon- 
sin electorate was basing its opinion of the proposed consti- 
tution on this matter of a balance of legislative power would 
be to forget that most people vote for the thing that ap- 
pears to satisfy a more or less specific need. Yet the funda- 
mental problem of government being raised out of the com- 
bination of all these specific interests was recognized by a 
writer in the Racine Advocate for February 3, 1847. He 
said: 


To cut off the patronage of the executive and to restore to the peo- 
ple the choice of their own servants is a simple and easy duty. To free 
our system from the abuses and usurpations of a life tenure of the judi- 
cial power is also a duty of comparative facility. But to restrain the 
legislature, so as to leave in their discretion all proper and sufficient 
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power and at the same time to strip them of all capacity of great political 
and economical abuse—this is indeed a duty of great difficulty, and one 
never yet fully discharged by any constitution of any country.*? 


Wisconsin, less bitter than her neighbors with legislative ex- 
cess, yet with the pioneer trust in legislative ability tempered 
by knowledge of their experience, was in a position to strike 
a more workable balance than had up to that time been 
achieved. 

Before the first convention assembled, opinion had dif- 
fered as to whether the constitution should be a detailed code 
of laws or merely a few fixed rules to direct the activity of 
the agents of government. This conflict of opinion was ap- 
parent the moment the article on banking was presented. 
EK. G. Ryan would have put the restrictions on banking and 
the issuance or use of paper money where the legislature 
could not get at them. He was willing that penalties of a 


legislative character should be enacted into the constitution. 
He said: 


Constitutions are made to restrict and restrain legislators, as well 
as to protect the citizen. Therefore, when you would limit the legisla- 
ture, you place the provision in the constitution.... Who can tell when 
there will be a ‘soft’ legislature? Let a ‘soft’ legislature come into power, 
and the penalties will at once be put down so that it will be for the 
interest of any corporation to pay the fine for the sake of the money 
they can make.... I would place these restraints, limits, and penalties 
where the ‘softs’ cannot reach or reduce them.... Look at the new 
states—democratic, ‘hard, as are the body of the people; see how the 
‘softs’ have carried all their measures and involved the people.** 


David Noggle felt that it showed no mistrust of the people 
to put their legislators beyond the influence of money and 
corruption. Citing Michigan’s experience, he claimed that 
‘the people are generally right, but—when money can be 


“Racine Advocate, February 3, 1847, in ibid., 447. 
“ Wisconsin Argus, October 13, 1846, in The Convention of 1846, 85. 
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brought to bear upon their representatives, they (the rep- 
resentatives) are generally wrong.”** 

On the other hand, William R. Smith contended that to 
enact a penal code was the legitimate business of a legisla- 
ture and not of a convention.*® C. M. Baker saw a structural 


inconsistency in putting things of this kind in the frame of 
government. 


He was in favor of leaving the penal clauses to the action of future legis- 
latures, as it would be a novelty unheard of to name crimes and affix 
penalties in a constitution. The convention came here to define the fu- 
ture government of the state.... He thought we should have our con- 
stitution plain and definite and not go into prolix details more properly 
belonging to legislatures.... He thought this was considering the mem- 
bers of all future legislatures as mere children.*® 


Even friends of the restriction recognized the curtailment of 
the legislature as a structural innovation. Samuel Crawford 
wrote Moses M. Strong, during the course of the conven- 
tion: ‘Although the bank report savors somewhat of legis- 
lation, yet I know of no reason why it should not be so even 
if it is a new idea—it is salutary—‘“prevention is better than 
cure.” **7. 

The specific guarantees embodied in the homestead ex- 
emption and married women’s property provisions were op- 
posed on the same grounds. Even Moses M. Strong, speak- 
ing in favor of the first constitution before a Lake Geneva 
audience, March, 1847, said: 


I ... have not any objection to the principle of the exemption and 
none serious to the extent, but my great objection to putting it in the 
constitution was that it is a subject peculiarly proper to be regulated 
by legislation and regulated or altered in its details from time to time as 
circumstances should render expedient, and that it was impossible so to 


“ Democrat, October 31, 1846, in ibid., 113. 
* Wisconsin Argus, October 13, 1846, in ibid., 85-86. 
“ Express, October 20, 1846, in ibid., 119-120. 


“Samuel Crawford to Moses M. Strong, October 15, 1846, in Moses M. 
Strong papers. 
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legislate upon it in the constitution as effectually to accomplish the 
humane ends which its friends contemplated.* 


A close examination of the opposition based on constitu- 
tional structure reveals, almost invariably, an economic con- 
nection. Along with C. M. Baker’s objections to encroach- 
ment on the discretion of future legislatures came his con- 
tention that farmers would be hurt if buyers of wheat were 
forced to use specie. “When they can purchase their supplies 
in the other markets for the paper of sound banks, they will 
be drawn off to the other markets,’ he said.*® J. Y. Smith’s 
objection sprang from his fear of its effect on trade with 
neighboring states.°° When George Reed prophesied the in- 
ability of the convention to ‘scan the future and adapt special 
legislation to the advancing strides of our state and people,’ 
he was thinking as well of the destruction of trade and com- 
merce implied in the banking provision." Joseph Bowker’s 
anxiety lest the constitution ‘be lumbered up with legislative 
enactments, especially of doubtful, if not dangerous ex- 
pediency’ was related to his desire to know how, under such 
circumstances, ‘men near the border of the state’ could ‘carry 
on business with those residing in neighboring states who 
use paper currency.”? The Madison Ewpress feared the 
check on business inherent in the banking clause. Should 
the people later want banks, they would be met by the clause 
of prohibition ‘and with it the fact that the convention has 
assumed legislative powers—powers which do not belong 
to it.’*> Women’s rights and homestead exemption experi- 
ments, if made, should be by legislative enactment, said 
Marshall M. Strong, adding that this ‘Poor man’s destruc- 


* Moses M. Strong papers. 

” Kxepress, October 20, 1846, in The Convention of 1846, 118-119. 

*” Express, October 20, 1846, in ibid., 140. 

5! Democrat, November 28, 1846, in ibid., 474. 

% Democrat, December 12, 1846, in ibid., 694. 

% Express, October 27, 1846, in The Struggle over Ratification, 160-161. 
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tion and the knave’s magna carta’ would ruin Wisconsin’s 
credit and bring disgrace to her name abroad. The Platte- 
ville Independent American felt that, contrary to granting 
the legislature discretion, as Texas had done in her provision 
on this subject, ‘here we have a settled policy . . . to protect 
the knave and the swindler in his dishonesty.’ 

Nor did the champions of legislative discretion hold to 
the principle on all occasions, as the friends of the constitu- 
tion were quick to point out. The Racine Advocate asked: 


Are these gentlemen opposed to all restrictions? Oh, no. They are 
willing enough to see restrictions on the legislative power, but they must 
be such as please them. You must not restrain the legislature from pass- 
ing special laws for their benefit, for that in their view is a distrust of 
the people. Other restraints, such restraints as suit them, you may impose, 
and they will never consider the people distrusted, but leave their special 
hobbies alone, or you at once awake the thunders of their loud indig- 
nation.*® 


There was some justice in his charge. During the first con- 
vention, John H. Tweedy, who as a rule opposed checks on 
legislative discretion, objected to a move to leave provision 
for schools to the legislature, contending that if the system 
were not fixed in the constitution, it would be abandoned. 
On this occasion he had said: “We must not leave it to the 
legislature.” Undoubtedly these objections to ‘legislation 
in the constitution’ were not wholly disinterested; but they 
must have constituted a talking point to rally many a vote of 
opposition from men, who, out of political conviction, be- 
lieved in a pattern of government which accorded wide dis- 
cretion to the representatives of the popular will.” 


“ Express, December 15, 1846, in The Convention of 1846, 657. 

* Platteville Independent American, December 11, 1846, in The Struggle 
over Ratification, 125. 

* Racine Advocate, December 2, 1846, in ibid., 213. 

" Kxzpress, December 1, 1846, in The Convention of 1846, 569-570. 

* The Madison Argus, November 17, 1846, claimed that it was for political 
capital that the Whigs were posing as protectors of the legislature against 
constitutional encroachment. The ‘cuckoo song of the Whig press of the whole 
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The reality of such a conviction stands revealed in the 
opposition of Marshall M. Strong, whose departure from 
the convention was at once a sign of the split in the Demo- 
cratic forces and a factor contributing to the defeat of the 
first proposed frame. ‘I am going my death against that 
de——ish Tadpole constitution,’ he wrote Moses M. Strong 
in January, 1847. ‘Is not married women’s rights tadpole? 
exemption, tadpole? elective judiciary, tadpole? sixth sec- 
tion, tadpole? How can you call these nauseous things demo- 
cratic?°® He kept up an incessant opposition to the ‘odious 
instrument’ until it was ‘rejected by an immense majority’ 
and ‘a new constitution made which,’ as he wrote Tweedy, 
‘is precisely what we said a constitution ought to be.’ His 
words imply that the overthrow of the ‘tadpole’ provisions 
was a triumph for constitutional principle. Only could the 
fresh vigor of a young state, he said, overcome what was 
deemed so obviously wrong in the proposed framework of 
the first constitution. Strong rejoiced: 


It was the youthfulness of Wisconsin which did it,—her people were 
governed by noble impulses instead of policy. By and bye, party lines 
will be drawn more taut on both sides, the collars will be put on, and 
the people will not break out from the usual track. I do not believe that 
we shall ever have an opportunity again, to do as much good in any one 
act, as we did in opposing the constitution. At all events, I am con- 


fident that I never shall do anything again which I shall regard with 
so much satisfaction.* 


Strong’s earnest words suggest that beyond opposition to 
the bank and the split among the Democrats in the state 


territory’ was to trumpet ‘every restraint upon the legislature ... as an abridg- 
ment of the rights of the people, it read. The Argus could see no reason in 
having a constitution if the powers of the legislature were to be left absolute and 
unlimited. 

“ Marshall M. Strong to Moses M. Strong, January 20, 1847, in Moses M. 
Strong papers. 

® Marshall M. Strong to John H. Tweedy, January 15, 1847, in John H. 
‘'weedy papers, Wis. hist. library. 

® Marshall M. Strong to John H. Tweedy, February 7, 1848, in ibid. 
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(usually accepted as the only effective causes for the rejec- 
tion of the first constitution) ** was a philosophical objection 
to the encroachment upon legislative discretion—the struc- 
tural innovations of the proposed frame. 

Delegates to the second constitutional convention were 
less inclined to ‘legislate.’ The Southport Telegraph, though 
it favored the principle of exemption, deduced from the vote 
on the first constitution that ‘the people did not desire pro- 
visions of that kind embodied in that instrument.’* Its editor 
believed that the rights of the people should ‘find expression 
in the legislature’; that, in fact, this was the most progres- 
sive expedient: 


Indeed, considering the progressive state of the public mind on this and 
kindred subjects, we should prefer to leave this matter to state legisla- 
tion, without constitutional privilege or restriction, believing that by this 
means we shall secure from time to time far more liberal provisions 
than could readily be secured if constitutional provisions always stood 
in the way of progress and reform.® 


Watertown’s Rock River Pilot demanded that the ‘constitu- 
tion . . . be entirely free from legislative provisions’; that 
they ‘leave to the people through their representatives all 
matters of legislation.’** Opponents of the exemption prin- 
ciple would have excluded it from the constitution entirely. 
Said Experience Estabrook: “The convention . . . travels 
out of its proper sphere when it undertakes to legislate.’® 
He thought, because of its interference with individual prop- 


@‘Tt was, after all, factional politics that defeated the former document, 
fomented but not created by the extravagant attack upon the bank, writes Fred- 
erick L. Paxson in ‘A Constitution of Democracy,’ in Mississippi Valley His- 
torical Review, ii, 23. This factionalism was undoubtedly the immediate cause 
of the defeat; but the bearing of the philosophical objection on the growth of 
the faction and its use in political propaganda upon those who were not strongly 
partisan should not be overlooked. 

* Southport Telegraph, February 18, 1848, in The Attainment of State- 
hood, 72. 

* Southport Telegraph, November 3, 1847, in ibid., 55-57. 

® Rock River Pilot, November 3, 1847, in ibid., 75. 

* Ibid., 764. 
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erty, it had no place even in the Bill of Rights. Friends of 
exemption succeeded in embodying the reform in that part 
of the constitution but left the nature of the exemption laws 
to the discretion of the legislature. The bank problem was 
compromised by allowing for popular referenda authorizing 
banking corporations. Protection of women’s property won 
no constitutional provision. The convention rejected a pro- 
posed clause prohibiting the legislature from passing any 
law establishing rates of toll for grinding grain, or rates of 
interest for money as ‘clearly a matter of legislation, and 
the constitution is not designed to contain the minutiae or de- 
tails of legislation, but fundamental principles.’ Thus the 
aggrandizement of legislative discretion found embodiment 
in the second frame, perhaps as a rationalization both for 
those conservatives who wanted to prevent further govern- 
ment action and for those liberals who expected successive 
legislatures to realize, without check, the ‘progression’ of 
the day; perhaps as the realization of a frontier trust in rep- 
resentative government. 

Popular discussion of the first constitution had exhibited 
opposition, too, to the spirit of restriction in which the de- 
tails of the legislative department had been conceived. 
Friends of the constitution admired the proposed large leg- 
islature for its ‘greater odor of popular will.’ They approved 
the graduated salary provision which they called an ‘admir- 
able check on . . . the long spun-out sessions of most legis- 
latures.’ The Racine Advocate was sorry that biennial ses- 
sions had not been provided, as well, but rejoiced neverthe- 
less in ‘the grand restrictions of the legislative power which 
make this constitution so vast a stride in advance of every 
state constitution which preceded it.’”** Opponents of the 


* Thid., 643. 
* Racine Advocate, March 3, 1847, in The Struggle over Ratification, 475-479. 
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constitution objected to the proposed increase in size of the 
legislature. Madison’s Wisconsin Argus professed that 
‘from all we have seen of the doings of five territorial legis- 
latures we should sooner trust any one of them with the de- 
cision of an important question of public policy than the 
convention now in session at Madison.’ The graduating sal- 
ary scale it deemed ‘by far the most odious feature of the 
article,’ since it presumed that ‘members elected to the legis- 
lature will be so regardless of every principle of honor and 
honesty . . . as to remain in session longer than the public 
service requires, merely for the sake of two dollars per 
day.’ Indicative of the predominance of this latter attitude 
is the fact that in the convention of 1847-48 the salary of 
legislators was raised to $2.50 per day and no limit to the 
session mentioned in the constitution. The tone of restric- 
tion upon the legislature was considerably relaxed in the 
second convention. 

The accepted constitution was still, in its social and eco- 
nomic provisions, generally in accord with the spirit of con- 
stitutional reform of the late thirties and forties. Banks, 
internal improvements, and excess debt creation had been 
condemned and checked. Yet the disposition of these prob- 
lems in the second frame was more significantly different 
from that in the first than has been supposed.”® The repudia- 
tion of specific constitutional enactment on homestead and 
women’s rights problems and the general spirit of trust in 
legislative activity governing the second convention show 
its constitutional philosophy to have been different from that 
of the first. To be sure, economic, sectional, and party am- 
bitions combined to indicate this different philosophy; but 
there was in addition, both beyond and growing out of these, 


® Wisconsin Argus, December 8, 1846, in ibid., 158. 
*® See Preface to The Attainment of Statehood, vii. 
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a trust in the discretionary ability of the people’s agents, 
characteristic of men making their state government for the 
first time. This philosophy checked structural innovations 
which might have been embedded in constitutional precedent 
by the restricting zeal of the delegates to the first convention. 
This structural difference between Wisconsin’s rejected first 
proposal and the accepted second choice illustrates the con- 
sistency of the political philosophy behind the statehood pro- 
cess. From this approach it is significant that the rejection 
of the first constitution was due not only to the part played 
by factional politics and the fear of the economic conse- 
quences of the anti-banking and exemption provisions but to 
a conviction that there was a certain constitutional pattern 
to which a first frame of government should conform—one in 
which trust in the discretion of the elected representatives of 


the people and consequently in popular management itself— 
was a dominant note. 








THE WESTWARD TRAIL 


W. A. Titus 
CHAPTER Ix 


AS I was not yet five years of age when my parents moved 
from the place of my birth and bought a farm in the 
township of Eden, two or three miles distant, my recollec- 
tion of the old rented farm among the hills of Empire is 
rather sketchy. The farm differed little from other farms in 
the neighborhood. The hill farms were usually stony and 
the cultivated patches small. The grain was sown by hand, 
and father was expert in broadcasting seed evenly. The 
stony or stumpy surface and the small extent of the fields 
usually meant that the crops were gathered with a scythe or 
a grain cradle. The water supply for the household and for 
the livestock came from a large spring fully forty rods from 
the house. The horses and cattle were driven to the spring 
for water; the house supply was a different matter. I re- 
member distinctly how father used to carry four pails of 
water at a time by means of a carved-out basswood yoke 
which fitted around his neck and over his shoulders and pro- 
jected in a rounded shaft-like form about a foot out from 
each shoulder. Ropes and hooks at the ends enabled the car- 
rier to suspend two pails of water from the ends of the yoke, 
and to carry two more in his hands. The load was not one 
for a weakling, but the device saved half the daily trips to 
the spring. 

One of the cheering memories of the years on the rented 
farm is of the kindness of those neighbors of the long ago, 
all of whom had been born across the sea and were either 
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Irish or Scotch. If sickness or misfortune came to any of 
the families, the others came and offered their services ‘with- 
out money and without price,’ both individually and in the 
form of ‘bees,’ the latter a community type of helpfulness 
all but unknown to the present generation. Sometimes these 
pioneers were rough on the surface, often they were shock- 
ingly profane, and, not infrequently, they drank too much 
whiskey, but without thinking deeply on the subject or mak- 
ing it any part of a religious creed, they exemplified the 
‘Do unto others’ spirit of the Master. Their methods died 
with them and their generation; some say. the necessity for 
this form of helpfulness has ceased, but there are still skep- 
tics who ask, ‘Has the necessity ceased?” 

Young as I was, I was enthusiastic when father an- 
nounced that he had bought a farm in the township of Eden 
and that we were to move in the early spring. That it was 
only a three-mile journey meant nothing to me; it would 
have been the same kind of an adventure whether three miles 
or three hundred. The moving took place in March, 1878, 
when the roads were so flooded that in some places the water 
came up almost to the wagon bed. Always imaginative, I 
thought of our lumber wagon as a vessel plowing through 
the sea. It was all so grand and spectacular; a new world 
to me.. Then father was really going to own a farm, much 
encumbered to be sure, but he was to be recognized as a land 
owner. It was only sixty acres, but to me it seemed a great 
estate. 

Grandfather and Grandmother Titus were to live with 
us on the new farm. With them was their granddaughter, 
my cousin, who was something more than a year older than I. 
Her mother had died when the little girl was an infant, and 
our grandparents had taken her and cared for her. This 
prospect of companionship I hailed with delight. No other 
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children had been added to our family, and I was lonely un- 
til Cousin Cora became my constant playmate. Then I en- 
joyed our grandparents also; they were kind to me, and the 
new arrangement seemed a happy one in every respect. 
Grandmother was much attached to my mother, and these 
pleasant relations between mother-in-law and daughter-in- 
law continued unbroken to the time of the death of the older 
woman years later. Grandmother was a superior type of 
woman, both in character and intellect. She was born and 
reared in New York City as stated earlier in this story, and 
had been given excellent social and educational advantages 
for her time. I have often thought how much I owe to her. 
It was she who fired my imagination with descriptions of the 
outside world, all of which seemed like fairyland to me and 
broadened my views at an early age. Her home was di- 
rectly across the street from old Trinity churchyard; she told 
me of the time-worn tombstones in the old cemetery, all so 
vividly that when, many years afterward, I visited the vener- 
able spot it looked just as my imagination had pictured it. 
Ah, those grandmothers of the long ago! They are all but 
forgotten, but their shadowy influence still lingers in un- 
suspected places. 

Grandfather Titus was different. Perhaps today he 
would be called shiftless; anyway, he never got on well in the 
world. Grandmother had an annual income from her father’s 
estate, and with this help and the practice of strict economy, 
they managed to raise a large family. Grandfather Titus 
was nearly seventy when I was born, so my dim recollection 
of him is of an old, inactive man, much broken in health. 
The month I was five years old I awoke one morning to 
find the house very still and very solemn; there were neigh- 
bors in the home which seemed strange to me at that early 
hour. I was told that grandfather had passed away suddenly 
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during the night. As he had spent the preceding day amus- 
ing us children by building little palisaded houses and stak- 
ing out miniature farms as only grandparents have time to 
do, I did not understand how he could be dead. It was my 
first contact with what is called death; yet, perhaps, I un- 
derstood it almost as well then as I do now, nearly sixty 
years later. It is one of the things that none of us can 
ever fully understand this side of the grave. And of the 
other side, we know as little; we only hope by the exercise of 
faith—and the practice of charity. 

I do not remember when I learned to read. Mother, 
grandmother, and an uncle who lived with us at an earlier 
period on the rented farm, all spent considerable time teach- 
ing me, and when, at six years of age, I began to attend the 
district school, I was put in the second reader class. Although 
deeply in debt and always struggling to lay aside the annual 
interest money, then 10 per cent, my parents managed to get 
a few books suited to my age. As I grew older, I read every- 
thing available that I could understand and many things 
that I did not pretend to fathom. I was especially fond of 
the simpler portions of the bible which was one of the books 
always at hand in our home. The Psalms, Proverbs, Ec- 
clesiastes, and the Sermon on the Mount appealed to me, not 
because of any abnormal religious trend on my part, but be- 
cause I loved the rhythm, the grandeur, and the imagery 
of many of the chapters. A verse in Revelation especially 
charmed me: ‘And I saw as it were a sea of glass mingled 
with fire.’ Whenever there was a beautiful sunset, with the 
broken clouds aglow with purple and crimson and gold, I 
could imagine the John of old on the lonely Island of 
Patmos, looking out on the fiery sea and sky and then de- 
scribing the scene with all the vividness and grandeur that is 
peculiar to the Oriental mind. Yes—‘the sea of glass mingled 
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with fire’; all of us have seen it many, many times, but no- 
where else is it described so briefly and yet so impressively. 
Since those days of my childhood, I have stood many times 
on the shores of the limitless Pacific and seen the sun go 
down in all its glory behind the restless waves, but never have 
I beheld this without thinking of the vivid description in 
Holy Writ of a similar scene nineteen centuries ago. 

Books of history and biography best suited me from my 
earliest reading experience, and this preference has persisted 
to the present time. Such books told me what men and 
women had done in the past and thus indicated what it was 
possible for other men and women to do. Boyhood is the 
period of hero worship and unattainable ideals; ideals that 
mean much though they are never fully realized. They fix 
a certain goal toward which the determined and ambitious 
lad is likely to climb part way at least. 

A creek flowed through our new farm, and even yet I feel 
that without this meandering brook my childhood recreations 
would have been strangely incomplete. Fifty years ago it 
was a considerable stream, large enough to turn a flour mill a 
mile or two below our farm; today it has all but disappeared 
in a brooklet that is hidden in cress and other aquatic vege- 
tation. When I was a boy, the old creek contained enough 
fish to make fishing a hopeful amusement. Building sod 
dams across the stream to form swimming holes furnished us 
occupation for days at a time; when the water had been 
raised two or three feet the sod barricade always gave way 
and had to be rebuilt. We had never seen a well-constructed 
dam, but we finally devised a structure consisting of a long 
pole extending from bank to bank and staked in place; 
against this we set small upright poles at an angle of 
about forty-five degrees and backed up this framework with 
sods cut from the adjacent meadow. This barrier proved 
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effective until a heavy flood washed it away, but by a strange 
freak the same high water scooped out a deep hole just 
above our dam, and it was no longer necessary to raise the 
water to provide a swimming place. 

We had several of these swimming places, and, whenever 
the spot was a sufficient distance from houses, we preferred 
to strip off and take to the water in our ‘birthday suits.’ We 
had an old neighbor who had ‘got religion’ rather late in life 
and who spent too much time talking about morality and his 
religious experiences. We boys feared this man and kept 
away from him as much as possible. One fine summer day 
we had disrobed and were enjoying ourselves in the water 
when we saw the old fellow moving toward us only a few 
rods away. The other boys had their clothes on the bank and 
they grabbed them and ran like deer. I was more fastidious 
and had placed my clothes on some shrubs right in the line 
of his approach. He first secured my garments and then 
made me listen to his sermon. He asked me if I were not 
ashamed to go in swimming stark naked when someone might 
stroll along and see me. I replied rather vigorously that we 
were eighty rods from the nearest house with a brush screen 
between and that no one was likely to appear on the scene 
except someone like himself who was looking for us. How- 
ever, I had to listen to his carping for twenty minutes and 
felt myself sufficiently punished. At the end of that time 
he gave me my clothes and told me to begone and to re- 
member the good advice he had given me. 

The occasional ‘January thaws’ flooded the meadows, 
and, as these thaws were usually followed by spells of ex- 
tremely cold weather, we had excellent ice for skating and 
sliding. On the whole, no feature of the farm furnished us 
so much sport as did this winding stream. From earliest 
childhood I had regular daily tasks such as bringing in wood 
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and kindling and water, but, until I was twelve years old, 
there was always ample time for play. 

Amusements, as we know them today, scarcely existed 
back in the seventies and eighties, at least they were almost 
unknown in the rural neighborhoods. Three or four events 
eaeh year covered the entire list of outside entertainments; 
pleasure days which might possibly lure the farmer folk 
from their local environment. Each year there was a circus 
in Fond du Lac, the county seat, eight miles away. In those 
days it was not unusual for the circus owners to travel with 
their attractions, and I remember seeing P. T. Barnum and 
Adam Forepaugh at different times. The county fair was an 
annual event in Fond du Lac, and it brought together people 
from every direction; it was the greatest community visiting 
day. There was usually a Fourth of July celebration or a 
neighborhood picnic in honor of the national birthday. On 
these occasions we children were sometimes given a dime to 
spend as we saw fit. These days were events in our restricted 
lives; we long remembered the trips to the city which usually 
consumed from one to two hours on the road each way. 
Much wheat was grown in our vicinity in the seventies, and 
sometimes I was allowed to go with father when he hauled 
wheat to the city elevators. Competition was keen, and usu- 
ally two or three buyers would climb on the wagon to sample 
the wheat and bid on it. At that time the elevators were at 
the north end of Main street on the Sheboygan railway, 
Sheboygan being the port where the wheat was loaded in 
boats for shipment to eastern points. It was not uncommon 
to see a line of wagons several blocks long awaiting their 
turn to get to the elevators to unload. 

It must not be inferred from the foregoing statement 
about amusements and entertainments that the rural popu- 
lation of fifty or sixty years ago were unsocial, or that they 
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lived hermit lives. On the contrary, the social instinct was 
probably more highly developed in a local way than at 
present. Visiting among neighbors was the rule; not the 
brief formal call, but an entire afternoon or evening spent 
in conversation. If the hour were anywhere near mealtime, 
it was almost an offense to refuse an invitation to tarry and 
eat with the family. This home sociability was not all; stone 
bees, husking bees, barn raisings, and other forms of com- 
munity effort were always considered friendly and neigh- 
borly gatherings, though the object attained was work. 
There was plenty of manual labor at these ‘bees,’ but there 
was also plenty of good cheer with an abundance of food to 
satisfy hunger, and beer and whiskey for the thirsty. Of this 
latter, some partook too freely and others not at all; then 
as now it was a matter of inclination on the part of the 
individual, EO Pte 

In those pioneer and semi-pioneer days most of the barn 
timbers were cut in the forests, hewn square with broadaxes, 
allowed to season, and then framed ready for the ‘raising.’ 
Grandfather Baer was so expert in hewing timber that the 
finished members looked as if they had been through a saw- 
mill and then smoothed off in a planing mill. He built many 
of the barns of the vicinity between 1852 and 1880. He 
raised no objection to the presence of liquor at the ‘rais- 
ings,’ but made an invariable rule that none could be served 
until the barn frame had been raised and pinned together. 
Any violation of this rule meant that grandfather would not 
proceed with the work until the offenders had been removed 
from the vicinity of the structure. There was an excellent 
reason for this caution; the oak timbers were very heavy, 
and when pinned together into bents and then raised in 
vertical position by the use of pikes, it took a combination of 
man-power and good judgment to balance them in position 
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until they were dropped into the sill mortises and securely 
stayed, braced, and pinned. At one of these raisings (which 
was not under grandfather’s supervision) one of the bents 
became overbalanced and crashed in the opposite direction, 
killing one of our neighbors. I barely remember the family 
excitement when father came home and told what he had 
witnessed. I must have been about four years old at that 
time. 

Another community event (it always took place in win- 
ter) was the church donation party, designed to furnish sus- 
tenance and a meager amount of cash to the pastor of the 
neighborhood church. These ministers were always poor, 
and how they lived on the little they received was a mystery 
still unsolved. These donation parties always seemed very 
democratic and very undenominational; people of all creeds 
and of no particular creed attended and seemed to have a 
good time. There were games for the younger adults and 
amusements for the children, although dancing was never 
permitted, probably because of an old-fashioned church 
prejudice. Such games as ‘the needle’s eye’ and ‘blind man’s 
buff,’ with the opportunity to kiss a pretty girl when she 
became a captive, were in high favor. The grab bag was one 
of the means employed for gathering in money for the good 
cause. For ten cents one could try his chance for getting a 
prize. As 95 per cent of the packages were worthless or 
had a value of less than five cents, the grab bag was always a 
source of revenue. Some of the older people shook their 
heads and whispered something that sounded like ‘gambling,’ 
but they never succeeded in stopping the fascinating sport. 
These donation parties were always held in some large farm- 
house. 

Those who could not give money brought in food for the 
minister’s family and oats for his horse. The stories that 
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occasionally appeared in the humorous columns about musty 
flour, wormy apples, scabby potatoes, and doubtful meat 
that were brought in to the pastor were, for the most part, 
founded on the imagination of the writers. Like many stories 
they read well and amused the reader, but they lacked the 
essential element of truth. Most of the people of our neigh- 
borhood gave of their best and did it ungrudgingly. The last 
act of the donation party was the auction sale of cakes, with 
advance information volunteered to the crowd as to the 
maker of the pastry. Only cakes that had been baked by the 
most popular of the women were thus offered. It was not 
uncommon for the husband, or the admirer of an unmarried 
woman, to bid a cake up to two or three dollars rather than to 
be outdone by a neighbor, or by a rival for the favor of some 
unmarried lady. This auction sale always brought a consid- 
erable addition to the cash receipts. Despite all the amuse- 
ments that were offered on these festive occasions, I best 
remember the wonderful layer cakes, not those that were 
sold at auction, but the ones that were served on the table. 
Of these, we youngsters were allowed to eat an almost: un- 
limited amount and take our chances of disturbed digestion 
and boneset tea the next day. 

As far back as I can remember, father owned a half- 
interest in a threshing rig. His partner in this activity was 
a neighbor named Willet Johnson. This early threshing ma- 
chine was of the old apron type, driven by a horsepower 
to which, by means of long sweeps, were hitched five teams of 
horses. One of these teams belonged to father, one to Mr. 
Johnson, and the other three teams with their owners were 
hired by the day. The horsepower I first remember con- 
sisted of a large horizontal bull wheel with cogs on the lower 
surface which engaged a small pinion attached to the tum- 
bling rods. These rods with their flexible joints, or knuckles, 








70 W. A. Titus [ September 


connected with the cylinder of the threshing machine which 
had to be kept at high speed. The horsepower was mounted 
on wood sills and was staked to the ground when in opera- 
tion. When moved from farm to farm, it was suspended 
from, the under side of a long rack on an extended wagon. 
The sweeps, or long levers, to which the teams were hitched 
were fastened to the bull wheel and securely braced. It was 
grilling work for the teams to turn the power, and the sight 
of the raw, bleeding shoulders of the horses always sickened 
me. 

When I was a youngster, there were few threshing rigs 
in our vicinity; therefore the threshing season was long. 
Father’s outfit usually started out in August and ran stead- 
ily, except in wet weather, until November and December, 
sometimes with the temperature down to zero. The threshing 
crew managed to do their fall plowing during rainy periods 
when it was not possible to operate the threshing machine. 
Whether in a broiling sun or in weather far below the freez- 
ing point, Mr. Johnson always drove the teams on the horse- 
power, and father said he was the steadiest driver that he 
ever worked with. There was no feat of strength required in 
this work; it was commonly called an easy job, but the dis- 
comfort, both from heat and cold, must have been consider- 
able. It required long practice to drive the teams around 
the circular track so that the speed of the machine was 
uniform. 

Father and one of the hired men took turns at feeding the 
sheaves into the cylinder. It required the skill that came only 
from long experience to feed the machine evenly and at the 
same time crowd it to capacity. Occasionally the feeder 
got a savage cut from the knife of a careless band cutter. 
When all the movements were rhythmic, there was little 
danger of this type of accident; it was only when the band 
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cutter missed the band and made the second slash at it that 
the feeder’s hand was likely to suffer. One of the instruc- 
tions always given a new band cutter was that he must never 
make a second attempt to cut the same band. On one occas- 
ion father received a nasty gash in the hand and promptly 
knocked the careless fellow off the platform. The feeder 
could not protect himself from irregular movements of the 
cutter, and it was understood among threshermen that the 
responsibility rested with the man who was handling the 
knife. ; 

I always loved to listen to the rhythmic hum of the cyl- 
inder which was interrupted only by a brief thrum as a 
sheaf was occasionally pitched crosswise into the machine or 
went in without the band being cut. As soon as I was old 
enough, I followed the threshing machine as a day hand, 
sometimes cutting bands, sometimes pitching sheaves from 
the stack to the feeder’s table, and, oftener than was desir- 
able, stacking straw from the end of the straw carrier where 
the dust made it impossible to see more than a few feet. Usu- 
ally the first person who arrived in the morning could select 
his place, so I made it a point to be there in advance of the 
others. The working days were long, sometimes from six 
o’clock in the morning until nine at night, a few smoky 
lanterns furnishing the necessary light during the evening. 

When I was twelve or thirteen years old, I began to do a 
man’s work in all places on the farm where main strength 
did not figure too largely. I shocked grain, pitched bundles, 
loaded hay, husked corn, and followed the walking plow all 
day. When the heavy plow struck a stone or a stump and 
bounded out of the furrow, I was too young and slight to 
pull it back in place, so had to turn the team around and drag 
the plow into the furrow again. It was somewhat easier to 
handle the harrow, as it glided over the stones. 


[T'o be continued] 
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LETTERS OF RICHARD EMERSON ELA 


[ Addressed to]: Mr. Benjamin Ela 
Lebanon 
New Hampshire 
Plainfield Ill. Dec. 18, 1838 
Dear Father. 

I thank you for your prompt gratification of my request. 
Most ardently did this sentiment arise within me on the re- 
ceipt of your letter endorsed by the hand of Mr. Cashier 
Kendrick and when I found the checks to the full amount of 
highest sum I had named to you I felt that it was all that 
I could ask and more than I deserved. And notwithstanding 
the few weeks that have elapsed since the receipt of the 
checks have much moderated my expectations of the ad- 
vantages to be derived from that amount of money and temp- 
ered my anticipations, I feel no less a deep gratitude to you 
still. and let good or evil come out of it I shall never feel 
other than thanks to you. I ought perhaps to have written 
to you at once to have notified you of the arrival of the letter, 
but having in the interval between my application for the 
money and the receipt of the Checks, received a letter from 
Wm and sent two lengthy ones in return I thought best to 
defer writing again, inasmuch as a bare notification of the 
arrival of the checks was all that required it, till I had as- 
certained what disposal I should make of the money. Ac- 
cordingly not long after having got my business in a state 
to admit of it here, I started for Wisconsin via Chicago. At 
Chicago I was able to sell my checks at a premium of only 
3/4 per cent. for Illinois bills of the Land Office Denomi- 
nation. the impending Land Sales creating much demand 
for that money After the sale of my checks in Chicago 
I learnt [of] the adjournment of the sales at Milwaukee, 
90 days, but concluded to go on into the Territory and see 
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what the chances might be. I shall not have room to enter 
into much of a detail of my tour. It will probably be suffi- 
cient for me to say that my anticipations have hardly been 
realized—that the country and its opportunities have hardly 
answered previous impressions. And now it is that I never 
expect to find any portion of country without its detrac- 
tions—and certainly I have given up all hopes of finding any 
chance for myself within the reach of my means and circum- 
stances with which I can be fully and fairly suited in all 
respects. The Wisconsin country is quite unlike Illinois gen- 
erally and is said more to resemble Michigan. What I saw 
of it is more broken than this state by swells and knobs and 
small Marshes and is ‘wooded’ in all directions, there being 
in that portion which I visited but small prairies. The Burr 
Oak lands in that portion being the most common and are 
generally esteemed by settlers, there as preferable even to 
prairies the soil is more sandy and agreeable to work 
at the same time it is deep and rich. Real ‘tall Timber,’ such 
as is found in the groves of Illinois is as scarce if not more so 
than in Illinois but the Burr oaks will furnish considerable 
rail stuff and plenty of fuel. I cannot say that I consider 
the country well watered, though it may be reckoned bet- 
ter so than this state, on account of small and large marshes 
and pond holes which are somewhat common but running 
water cannot be had on every mans farm by a great majority 
and many, perhaps most, will have to depend on digging for 
water. That portion of the Territory with which I became a 
little acquainted has by no means the splendid appearance 
which frequent portions of this state presents. Instead of 
the groves rising from the prairies like an island from the 
waters and the houses anchored here and there over the 
prairies in all directions, the country presents from an 
elevated position which in one place I attained nought but 
a wilderness in appearance thinly wooded, undulating all 
around as far [as] the eye could reach the houses and im- 
provements be [sic] hid by trees. The fields on passing the 
country are in some cases cleared of the scattering oaks in 
some places girdled and standing, and in some places the 
improvements are made in spots where no trees are standing 
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of consequence. I saw one or two prairies which were very 
fine but these are generally taken up by persons able to buy 
and are held high. It is perhaps useless for me to attempt 
to give one an idea of the country as any written or verbal 
account will invariably convey imperfect and often false 
notions With these considerations and a necessity for 
brevity before me I shall only add that I yet think the coun- 
try capable of a dense population and will make a pretty 
good country and seems so far to have an enterprising and 
intelligent set of inhabitants enterprising at any rate in pro- 
portion to their means and the state of the times. My object 
in this letter will be more fully answered by giving you an 
account of the course I have adopted myself and this I shall 
proceed to do in a brief and simple manner. Only prefac- 
ing the history by the remark that here as everywhere a per- 
son has to act under uncertainties and with a veiled vision, 
and is generally as much at a loss what to do or how to do 
as in any country perhaps. And if I have not done as well 
as I had hoped, I believe I have done about as well as I could 
though time may develope that I might have done better. 
My observations in Wisconsin were mostly confined to a 
region of country about the Upper Forks of Fox River, a 
place which I had heard favorably spoken of previous to 
going to W.T. The town laid off at that place is called 
Rochester’ is rather a handsome site—has a saw mill and 
intend a grist mill have some 12 or 13 houses—and they 
think they have a chance for considerable water power on 
the Main River yet unimproved It is about 30 miles SW 
from Milwaukee about 25 miles directly west from Racine 
on the Lake which has a Light house building and will have 
a harbor and on a main route from Racine to Rock River. 
The advantages of this place for Lumber, moreover, inclined 
me to this place for a location in my business which promises 
to be very good in this part of the country and is much 
needed having concluded upon this place for my business, 
In search of land I was very much troubled, to find a spot 


? Levi Godfrey was the first white settler in Rochester, Racine county, 
locating on the west side of Fox river, securing a water power there, in the 
fall of 1835. He built a sixteen feet square shanty and brought his family there 
early in 1836. See Wisconsin Historical Collections, vi, note p. 419. 
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to suit me, there were lands unclaimed but the best places 
were generally occupied and though at last I have got a 
place with no very extraordinary advantages, my examina- 
tion ended in the purchase of a claim of a Quarter Section 
of Burr Oak land and an eighty of Land about 3/4 of a mile 
distant from it which is partly timbered with white oak of 
Middling quality, and will make good pasturage or even til- 
lage land having a decent spring of water thereon. . . . The 
Burr Oak Quarter is of excellent Quality of soil so consid- 
ered by everyone—lays level—has a small pond hole in the 
center which is believed to furnish durable water—has a 
neck of dry marsh or meadow of 15 or 20 acres and durable 
water, said to be on one corner of the Quarter and Burr Oak 
Timber enough on it to fence the Quarter it may be 
proper to observe that there is no difficulty in ploughing 
close to the stumps of these Burr Oaks and no difficulty from 
roots. This quarter is about 1 1/2 miles from Rochester and 
in the midst of lands that are occupied by settlers and will 
make first rate farms. I have about 2000 rails with the claim 
and 7 or 8 acres of breaking another summer worth in that 
country $ [MS illegible] per acre. I pay for the Quarter 
$150. for the eighty that is partly timbered 50 dollars. those 
who are acquainted with the land call it cheap though I had 
hopes to get as good or better at the Govt price consider- 
ing the location of the land I do not know but I may as well 
be suited it is on a main route through the country. I 
have made some arrangements for establishing my business 
at Rochester. Intend building a shop &c. have engaged a 
lot—and shall probably return there in 6 or 8 weeks. Shall 
probably have a hard row to hoe to make out what I have 
undertaken but if I am able to make collections as I ought 
shall hoe it through ‘I reckon.’ I may take a partner in the 
Fanning Mill business but should prefer carrying it along 
myself. I would propose to W™ to come on and take hold 
with me but cannot imagine how it would strike his fancy or 
meet his calculations and arrangements. and I can recom- 
mend no measure to any one involving Western emigration 
I do not mean to give any one occasion to reproach me with a 
detrimental influence in this matter. I know there are pri- 
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vations here. I know that a man may come here and become 
poorer thereby. But I believe that a man may better his 
condition by coming here—but he must be prepared to em- 
brace hardship and privations. I shall be apt to make ar- 
rangements to take some one in with me but may write to 
W” on the subject. should do so at once if I expected it 
would strike his mind. I shall use the space below to write 
the very reasonable acknowledgement required by you. . . . 
Your son 
R. E. Ela 


[Addressed to]: Mr. Benjamin Ela 
Lebanon 
New Hampshire 
Rochester W.T. April 1839 

Dear Father 

. . . Since writing last I have moved to this place I 
came up in February. Attended the Land Sale in March 
and bought the land which I made arrangements for in 
November. I have also commenced my business here. I go 
on my own hook and do not go into a partnership as I an- 
ticipated I might in my last letter. I have hired one man 
for eight months—a wheelwright formerly—he is married 
his wife is to do our cooking. I find provisions and I give 
him $26 per month—he turns in the use of a poor cow— 
and a temporary shop—I have also engaged a young man 
22 or 23 years old for 3 years at $100 for the first year— 
$150 for the second and 200 for the third, have got the 
frames dressed for 50 mills—and Basswood Lumber on the 
ground to finish them—have got a shop raised—1% stories— 
20 by 26 ft having a partly underground room beside. Made 
arrangements for my wire at Chicago in Feb. and expect it 
will come by the first arrivals when I shall go South to weave 
it. I am going considerably into business and into expense 
but if I have as good luck in my collections for the future as 
I have on what became due in the winter I shall be able [to] 
get through with it all if my eastern creditors should not 
make a ‘run’ upon me They could ‘row me up Salt River’ 
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pretty quick ‘I reckon’ I like the country here tolerable 
well so far. Sometimes I feel much encouraged in regard to 
the move I have made and am making. But I sometimes 
have misgivings too—and deep misgivings. And though an 
acquaintance in IIlinois or an observer here may imagine 
that I am travelling the road to prosperity and fortune I 
think I can perceive that my path is slow and by no means 
sure and is full of rugged toil—My business is reckoned good 
for a new country. I considered it so myself but the extreme 
scarcity of money here sometimes makes me think that I am 
too fast—that I shall be able to gather in but little from the 
sales of this season and again this Territory must be embar- 
rassed for 5 or 6 years to come unless moneyed people come 
in and settle. A great deal of money was hired at the late 
sales doubling on the start and paying interest on the whole 
—money was readily loaned in that way for 4 years time. 
this must embarrass the country for a long time and 4 years 
from this must be another hard pinch in this Territory un- 
less property changes into wealthier hands that may come 
in hereafter and many of the present holders clear themselves 
out in this way. I am grateful to you for the assistance which 
you have extended to me and shall expect myself to be able 
to return the money to you again. .. . 
Your son truly 
Richard E. Ela 


[ Addressed to]: Mr. Benjamin Ela, 

Lebanon, 

New Hampshire 

Rochester W.T. March 16 1840 
Dear Father 
. . . Money is very scarce in this country I have 

about $150 to make out this spring but have ample resources 
from which I ought to do it. I do not now calculate to go 
very heavily into business—shall do but little at the Fanning 
Mill business—shall endeavor to gather up the loose ends 
some and if I clear my way this summer it is about all I 
calculate upon We have a promising portion of country 








78 Documents [ September 


[in] this [sic] Wisconsin and if its claim upon Illinois can 
be acquired we shall have in point of local position—Fineness 
of country and mineral wealth one of the best states in the 
Union and nothing but general adversity can hinder its ad- 
vancement and prosperity If Wisconsin should acquire 
the claim on Illinois George would come into the Territory 
Give my love to all, and believe me 
Your respectful Son 
Richard 


[ Addressed to]: Mr. Benjamin Ela 
Lebanon 
New Hampshire 
Rochester Racine Co. W.T. Sept. 1841 
Dear Father. 

. . . My business is attended with considerable axty and 
I have to give long credits. I shall sell this season about 50 
mills at $25 each but mostly on a year or sixteen months 
credit to good men. I have made but one doubtful debt in 
my business since I have worked for myself at the business 
and that I think I shall get. I have done as well as I could 
expect this season. How I shall make out another season I 
do not know—but shall endeavor to do something I have 
no reason to complain of my fortune when I compare it 
with that of the generality of mankind. But I have no rea- 
son to boast. I feel myself feeble and inefficient and useless 
to what I would and should be. . . . I have often wished for 
more advice from you, since I have been in the western coun- 
wy...» 

Our country has been healthy this season. Crops have 
been good, & wheat has been looking up in price. There has 
been an unusual degree of immigration and Wisconsin is 
every day getting increased animation and a brighter name. 

Your affectionate son 
Richard E 
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[ Addressed to]: Richard E. Ela Esq, 
Rochester, W.T. 
Madison W. Dec. 29" 1843. 
Dear Sir. 

Yours of the 25" inst. I received yesterday. I am very 
happy in receiving suggestions like yours, and if the people 
generally would note the defects in the laws as they discover 
them in practice, and call the attention of the representatives 
to them, it would aid very much in improving our code. 

You are already aware I believe that I have no practical 
knowledge as to town and county laws. Mr Frank’ of our 
county is chairman of the Committee on schools. I read your 
letter to him and also gave it to him to take to his room. I 
have heard a number of the members speak of the necessity 
of having a minimum imperative school tax. I believe some- 
thing of the kind is prepared, and have no doubt it will pass. 
A section has also been prepared to provide for a more just 
and correct assessment for school District taxes. 

Mr Frank & myself concurred in the propriety of mak- 
ing all paupers a county charge. This is the law in New 
York and I see no impropriety in it. Should such a provision 
be adopted, the counties would soon build county poor 
houses, have farms attached to them, and the poor would 
very nearly support themselves and be far more comfortable 
than they could be under any town system. This would rem- 
edy all the evils you complain of. I have also spoken to 
Mr. Baker* of Walworth on the subjects mentioned in your 
letter, and requested Mr Frank to hand it to him. He drew 
up the amendment to the town law last year, and is as careful 
a legislator as there is in either house. I will also speak to 

? Michael Frank settled in Southport, now Kenosha, in 1837, and is known 
for his educational leadership. He is credited for initiating the free school move- 
ment in Southport. Wisconsin Magazine of History, ix, 34. 

*Charles M. Baker located at Lake Geneva in 1838. He was a member of 


the territorial council from Walworth and Rock counties for four years, com- 


mencing in 1842. He was a delegate to the first constitutional convention in 1846, 
Ibid., v, 390; viii, 445-453. 
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D’ Darling‘ upon the subject. He drew up the original town 
act, and is quite an influential member in the House of Rep- 
resentatives. 

After a five years absence from the Legislature, I found 
myself very illy qualified to discharge the duties of a mem- 
ber. I was obliged to spend the first three weeks in making 
myself familiar with parliamentary rules, in order properly 
to discharge the duties of my office. I am prevented too by 
that office from taking any active part in the proceedings. 
There are difficulties in the way of Legislation, which no one 
who has not experienced them, can properly appreciate. I 
shall return home much disappointed in the doings of our 
Legislature. 

I thank you for your congratulations on my promotion. 
It was as gratifying to me, as it was unexpected; and the 
more so because I hoped it might be pleasing to the citizens 
of our County. I hope I have as deep a Racine County feel- 
ing as any other man. 

Very Respectfully Yours &c 
Marshall M. Strong.° 


[ Addressed to]: Richard E. Ela Esq,., 

Rochester, Racine Co., 

Wisconsin 

Madison 26" Jany 1846 
Dr Sir 
I rec* your letter, containing a Petition for an alteration 

in the present license law some days since, the Petition I 
presented immediately, but deferred answering you untill 
the present time, in the hope of being able to report to you 
something favorable, in our efforts to secure to the people 
the privilege they are asking at our hands, the result thus 
far, is far from encouraging, there is a wide difference among 


*Dr. Mason C. Darling, born in Massachusetts in 1801, arrived at what is 
now the city of Fond du Lac in the spring of 1838. He was a member of the 
territorial legislature from 1839 to the close of the territorial government in 
1848. He was a leader in the development of roads and railroads, and promoted 
the settlement of early Fond du Lac. Wis, Hist. Colls., iii, 52. 


*For a complete sketch of Marshall M. Strong see Wis. Mag. of Hist., v, 
829-347. 
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the friends of Temperance, as to the proper mode of sup- 
pressing the evil, and the opponents to all measures of this 
kind, take advantage of our dissentions and thus secure a 
triumph, all agree that something should be done, not a few 
of our present members are for repealing all laws on the 
subject, this class are strenuous in their position, another 
class are for imposing a still heavier price for licenses. (say 
$25.00 but such a project has not a heavy support while a 
larger portion are for submitting the question to the people 
of the several towns and precincts, we shall make a strong 
effort to secure the last named proposition, but the result is 
quite doubtful. When I came here I was very sanguine, that 
we would have little trouble in shaping this matter by law, in 
accordance with the prayers of the petitioners, there are 
strong arguments in favor of the proposed change, ‘and to 
my mind they are irresistible. I have too much confidence 
in the intelligence and good sense of the People, to suppose 
for a moment, that the discussion of this question at the bal- 
lot box, would produce a reaction of public sentiment. If an 
argument could be adduced in favor of the odious and debas- 
ing custom or habit, possibly I might have some misgivings. 
In relation to the rumour with you, that possibly something 
might be done to secure the privilege to Racine people the 
right to turn the waters of the Muskeag [Muskego] into 
the Root river channell, I can only say that no such project 
has reached my ears—and I am confident the measure has 
not been mooted either publicly or privately by any of our 
Racine Delegation. Should it be otherwise, of course, I 
shall as soon as I hear of it, apprise you of the fact. 

The bill repealing the charter of the Wisconsin Marine 
and Fire Insurance Co. has this day passed its third reading 
in the council by a vote of 9 to 4—no doubt is entertained 
but, that the Gov will approve the bill—You of course are 
aware that it originated in the House & passed by a large 
majority, some days since. 

The question of State Government. You are aware is 
to be submitted to the People on the First Tuesday of April 
next, and if for ‘State Government’ the census will be taken 
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in the month of June, the election of Delegates to frame 
Constitution, at the annual election in September, conven- 
tion to meet in Madison on fourth Monday in Nov. Basis of 
representation 1300—every county entitled to one Delegate 
without regard to population under this arrangement 
Racine will be entitled to about 8 Delegates, calling her pop- 
ulation twelve thousand. 

The efforts to obtain Rail Road Charters from different 
points on Lake Michigan to the Mississippi River, will in 
my opinion be defeated. The members of the H of Rep— 
will be noted hereafter for their determined hostility to char- 
tered Monopolies 

We are to adjourn on the third of Feby, making a Ses- 
sion of thirty days—A great amount of local legislation is 
being done for the (I, trust) benefit of new Counties, aside 
from what I have mentioned, no important legislation of a 
general nature is before us— 

A Bill has passed both Houses this day authorizing 
School District No. 1—in your Town to levy a Tax—the 
particulars of which I am unable to inform you, the bil! 
originated in the Council. 

Yours very respectfully 
Orson Sheldon® 


{ Addressed to]: Richard E. Ela Esq’ & 
Hiland J. Hulbrud Esq 
[ Rochester, Wis. ] 
Racine W. July 13" 1849. 
Gent: 

I was at your place yesterday and the day before, for 
the purpose of seeing the stockholders in the plank road com- 
pany. I regretted very much that you were both absent. As 
it was, I went about with Mr Warner and saw nearly all 
the subscribers, and endeavored to impress upon them the 


*Orson Sheldon, a native of Vermont, was an early settler at Burlington, 
Wisconsin. In 1845 he was elected a member of the territorial legislature and 
was reélected for a second term. See Portrait and Biographical Album of Racine 


and Kenosha Counties, Wisconsin (Lake City Publishing company, Chicago, 
1892), 659. 
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absolute necessity of their making extra exertions to pay up 
their stock at the earliest possible day. 

The subscribers to the stock residing between Racine and 
Rochester mortgaged their farms for five years at 12 per 
cent interest, and about $15000 has been raised at the east 
upon these mortgages. $10000 was raised upon the city 
bonds. The road will cost to Rochester nearly $50000—the 
remaining $25000 must be raised from the stock holders at 
Racine and Rochester. Now we are sparing no effort here to 
pay up and to collect from our subscribers. A number of the 
subscribers have sold their stock at 20 per cent discount, 
solely for the purpose of having the money paid in promptly. 
If any of us know of any money to be loaned, we endeavor 
to have it loaned to some one who will be likely to pay it 
into the Company, and to such too as would not be likely to 
pay up without a loan. Quite a number of our subscribers 
have paid up entirely, many have paid 50 per cent, and 
nearly all more than 25 per cent. We not only endeavor to 
pay up ourselves, but we try to incite our neighbors to pay 
and suggest or provide a way for them to do so. The same 
enthusiasm of public spirit which commenced the work, must 
be kept up till it is completed. 

The fact that we had $25000 in cash to commence with, 
has caused many of the subscribers to rest easy about pay- 
ing, but this feeling must be entirely done away with, or the 
road cannot be completed this fall. 

All the expenditures of the Company are, and must be 
in cash—the lumber must be paid for on delivery, and the 
laborers every Saturday night. The more cash the Company 
has on hand, the better its credit will be, the more rapidly, 
the more cheaply and with better heart, will the Directors 
prosecute the work. 

Our directors are all very prudent and cautious men, es- 
pecially Doct Smith and Mr Slauson, and they fear that 
they may incur liabilities which they cannot meet at the 
day. The citizens of the west are so dilatory in meeting their 
pecuniary engagements, that this fear is well grounded, un- 
less unusual care is taken to have the money paid in. Your 
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position in Rochester is such, that you can do much good, by 
looking after the subscriptions there. 

You may rest assured that there shall be no negligence 
on our part here in attending to this branch of the subject. 
Furthermore, we intend to push the construction of the road 
with the utmost possible dispatch. We have been delayed for 
the want of plank. We have now taken the most energetic 
and effectual way that we can think of to remedy that diffi- 
culty, and I am quite confident, that after about a week 
from this time, we shall have plank faster than they can be 
laid, until the road is completed. We have acted upon the 
opinion that it is better to get a half a million too many, than 
to fall fifty thousand short. It will take nearly two millions 
feet more to complete the road, which will cost here $16000— 
The farther the road progresses west, the more expensive 
will be the hauling of the plank. There will need to be some 
forty teams soon, constantly employed. 

Some have thought that the work should be suspended 
a short time during harvest, but we have earnestly contended 
against this opinion, and pretty much overcome it. 

The tolls on the road from the middle of Sept to middle 
of Nov. I have no doubt would amount to more than $6000. 
Unless we complete the road early this fall, we lose nearly 
the whole advantage over other places, which we have it in 
our power to avail ourselves of. 

The more life and rapidity the work progresses with, the 
cheaper and better it will be made. I do not by any means 
give up the idea of having the road completed to Rochester 
by the first day of September. Our workmen say that they 
can make a half a mile a day with one gang of hands, if they 
can have plank enough. We intend to have two gangs at 
work shortly, and besides to fix all the bad sloughs and 
marshes in advance. They are now at work at the worst 
marsh—the one west of Ives’ 

Doubtless these considerations have suggested themselves 
to your minds, but they seemed to me so important that I 
could not refrain from stating them. 
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Perhaps I ought to state what I did in Rochester. Mr 
Campbell paid $500—Mr Hogeland $110, Mr J. Stetson 
$50—Mr E. Everett $10. I took Hackney & DeBerards 
note for $42 which I left for Mr Hulbrud. Mr Morse 
thought he had made arrangements with Mr Hulbrud for all 
of his $200 except about $30. I conveyed the idea to all the 
subscribers that they must pay at any rate by the first of 
September—I am much pleased with your list of subscribers, 
and I tell the Directors that there is a moral certainty that 
nearly [all] the stock subscribed for in Rochester will be 
paid by the first of September—Mr. Langmaid thought he 
might pay in $100 within a week, but did not give much 
encouragement as to the balance. He did not seem to enter 
into the affair with as much spirit as some did, and I think 
he needs a little talking to. I judge, from what I heard of 
his circumstances that by a little exertion he might pay it all 
in very soon. Mr. Moulton has sold some land in Fond du 
Lac, and thinks he will pay his in a week or ten days. The 
farmers generally gave me no encouragement of paying un- 
til after harvest—say about the first of September. I have 
some fears that if wheat should be low then, that they may 
postpone, but the profits in the road at that time will be so 
great, that they can afford to make a sacrifice. Mr. Ela hav- 
ing Cahoon & Dickinson in his employ can probably find 
some way for them to pay. Van Valin I have been told is 
dilatory. His team might have constant employ on the road 
from this time until it is finished at fair wages, and I am 
surprised that he does not put it on. I did not see Mr Belden. 
P. Wade thought he would pay in 30 days. Cregger had 
made some arrangements with Mr Hulbrud—Clark & 
Hobbs I did not see. Storms thought he would pay in a 
week. 

Please excuse my long letter. If the road is completed 
in good time we shall be well paid for all our trouble con- 
cerning it. 

Respectfully Yours, 
Marshall M. Strong 











86 Documents [ September 


[ Addressed to]: Mrs. Mary N. Ela 
Lebanon N.H. 
Rochester Sept 18, 1849 
Sister Mary 

. . . My team returned from Deer Grove yesterday 
where it had been with Plows I was favored with one of 
Georges characteristically short epistles [whereby he shows 
his wisdom] which he subscribes, for the first time in a long 
while, ‘your affectionate brother.’ I fear from this his affec- 
tions are sadly put to do in your absence to find a resting 
place! He writes nothing but what all were well. 

Now sister Mary in return for this scribble I shall ex- 
pect something from you after you have performed your 
full duty in the line of letter writing to the ‘old gentleman.’ 
As I may not think to repay Georges honied terms, in writ- 
ing to him, I will do it now by subscribing 

Your ‘Affectionate’ Bro 
Richard E E 
In writing please give me any interesting incidents of your 
journey and any thing that you think will interest me I 
like to peruse incidents of travel please write soon 


{ Address not given] 
Rochester Wis Nov 19 1849 
Sister Mary— 

. . . You speak quite enthusiastically of the ride to Chi- 
cago in view of Lake Michigans western Shore with its 
‘varied scenery.’ I remember when I first rode upon the wat- 
ers of Lake Michigan in 1835, the now ‘varied scenery’ of 
that coast was one unbroken line of Wilderness. Milwaukee, 
Racine, Southport and Waukegan, existed in name only, if 
at all, and their names had not extended across the Lakes. 
How great a change has taken place in a period of 14 years. 
The places named have become large cities and towns, backed 
by a country populous and spread over with improvements. 
The whole vast solitude between Lake Michigan, in nearly 
its whole length, and the Mississippi, has been overrun in 
that time by works of civilization. Yes, Mary,—do you ever 
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think of it—from the time you and George first pushed your 
way through the long land tour to Chicago, the whole north- 
ern Illinois and Wisconsin, then a Wilderness almost un- 
broken, has become populous and on every hand gives evi- 
dence of the presence of civilized man. You wended your 
way through swamp and woods, and on sandy beach many a 
tedious and doubtful day to reach this western land. You re- 
turn by the splendid steamer and rapid Rail Car—the jour- 
ney of weeks is reduced to less days.—I asked Do you ever 
think of it? Yes you have thought of it so often and so 
constantly has every step of this advancement been in mind 
that it occasions no surprise while those changes which you 
meet in the Land of nativity though small in comparison will 
surprise and startle you, not having been cognizant of their 
progress. The coursing of our large Lakes with numerous 
steamers and fleets of sail vessels—The growing up of our 
own large cities, from our daily cognizance of their causes 
and their results, occasions no surprise while the growth of 
a Manchester out of the sphere of our daily notice and con- 
templation, or a railroad built among the Hills of New Eng- 
land coming upon a long absent visitant of his native land 
at once, occasions astonishment. We contemplate our 
adopted land which in a short time has become the mother 
of hundreds of thousands, without a feeling of wonder while 
we are astonished at the change (breaking at once upon us) 
which has taken place with our pupil in the district school 
who perhaps in the same time has advanced to motherhood, 
and ‘eight children.’ .. . 
In haste your Bro. ‘Affectionately’ 
Richard E. Ela 


[ Addressed to]: R. E. Ela 
Rochester, Wis. 

Chicago, Ill 
Sept’ 30"/54 

D* Sir. 

. . » Business of all kinds is very active & Chicago still 
going rapidly ‘ahead’ There is still considerable of sickness 
prevailing here, tho there are but few cases of Cholera. 
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In Politics there is a good deal of interest taken & almost 
nightly we are entertained by both Whig & Democratic 
speeches against the Course of the Administration—Doug- 
las &c. &c. There is I think, now most conclusive evidence 
that the ‘Little Giant’ has been shorn of his strength. 

Last Evening I had the pleasure of attending a meeting 
of the friends to the Kansas Emigrant Cause. There were 
present a number of the party—comprising 106.—who ar- 
rived here yesterday under the auspices of the New England 
Emigration Society—on their way to Kansas. They were a 
hardy & intelligent body of Men, women & children—just 
such as only such States as Maine, New Hamp. Ver‘ & 
Conn‘ Can send forth—In fine, they looked as though they 
were destined to be ‘Sovereigns’ not only in word, but deed: 
—<& such Sovereigns too, as Petty Demagogues would in 
vain appeal to for positions of power & influence. An Asso- 
ciation to aid the Cause will soon be established here & I 
predict that not a few of our Citizens will practically give 
it their support. 

Hoping that I may soon have the happiness to meet with 
you & desiring that my regards may be presented to Mrs E 
& all inquiring friends—and a kiss to ‘little Sis’ 

I Remain 
Truly Yours &c 
Benj* E. Gallup 




















EDITORIAL COMMENT 


STORMY DAYS IN COURT—THE BOOTH CASE* 


ICE and Sinclair’s sawmill, located about four miles from 
Racine, on the main road to Milwaukee, in March, 1854, 
had among its employees a negro named Joshua Glover. 
This person lived in a cabin on Sinclair’s land, near the mill. 
He had been in the neighborhood for a considerable time, 
was well known in the near-by village, and was regarded as 
an honest man and a good worker. Some time during Thurs- 
day, March 9, two men are said to have approached the cabin, 
and to have tried the door, which was locked. Suspected of 
being in search of a negro woman who was there in hiding, 
she immediately disappeared. 

After dark on the following day, Glover and two other 
negroes were in the cabin playing cards. One of these was 
Nelson Turner, a free mulatto and a suspicious character, 
whose movements prior to and during the episode now to be 
described pretty clearly show that he had betrayed Glover 
to his Missouri claimant owner. At all events, he had re- 
cently gone to St. Louis, so it was declared, and also con- 
ferred with a deputy marshal in Racine. He brought liquor 
to the cabin and proposed the game of cards to his compan- 
ions. When the party was disturbed by a knock upon the 
door, Turner instantly rose to draw the bolt, disregarding 
Glover’s plea to find out first who it was that asked ad- 
mittance. Men rushed in, a powerful blow from a bludgeon 


* This study was undertaken in response to an invitation to discuss before 
the Madison Literary club Professor Oliver Rundell’s essay on “The Judge as 
Legislator.’ It seemed to me that both Justice A. D. Smith and, later, the entire 
state supreme court enacted their anti-slavery prejudices in this case. Further 
study discovered the United States supreme court enacting its opposite pre- 
judices. 
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in the hand of John Kearney of Racine, the deputy United 
States marshal, felled Glover to the floor and while uncon- 
scious he was manacled, thrown into a wagon, and started 
to Milwaukee where he was lodged in jail. Among the seven 
or eight men who took part in the arrest of the negro was 
Benammi S. Garland, who claimed Glover as his runaway 
slave. 

The news of the capture reached Racine promptly, stir- 
ring that anti-slavery community to its depths. A public 
gathering at the courthouse—‘the largest meeting of citizens 
ever assembled in Racine’-—denounced the ‘outrage’ and 
adopted resolutions of which the final paragraph proclaimed: 


That inasmuch as the Senate of the United States has repealed all 
compromises heretofore adopted by the Congress of the United States 
[in passing the Nebraska bill abolishing the Missouri Compromise] we 
as citizens of Wisconsin are justified in declaring and do hereby declare 
the slave-catching law of 1850 disgraceful, and also repealed. 


The editor of the local newspaper headed his account: ‘“High- 
Handed Outrage. Attempt to Kidnap a Citizen of Racine 
by Slave-Catchers!’ In the course of his remarks he de- 
clared: 


. the fugitive slave law is not the law of Wisconsin.... The 
fugitive slave law cannot be enforced in Wisconsin.... The people will 
not suffer it; they understand too well that great charter of rights which 
is the birthright of every man, whatever be the color of his skin... .? 


A committee of a hundred grimly determined men hur- 
ried by boat from Racine to Milwaukee to see that justice 
should be done in the Glover case. They found the place 
seething with excitement. From early in the morning, when 
the news of Glover’s commitment became known, rumors 


* These details are from the very extended account in the Racine Advocate 
of March 20. The editor of that weekly, Charles Clement, prosecuted Garland on 
an assault and battery charge, and he may be supposed to have exercised care 
in assembling the facts, for which he had exceptional opportunities. 
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had been chasing one another through the town. For the 
most part, however, the people waited for a public meeting 
to be held at the courthouse later in the day. It is said that 
Sherman M. Booth, a fanatical anti-slavery agitator, editor 
of a locally influential abolitionist journal, the Wisconsin 
Free Democrat, patrolled the streets mounted on a white 
horse and, like a town crier, summoned: ‘Freemen, to the 
rescue; slave-catchers are in our midst. Be at the Court 
House at two o’clock!? Although several men of individ- 
ually higher personal distinction were devoted to the anti- 
slavery cause, it was natural, under the circumstances, that 
Booth should have been regarded as its leading local ex- 
ponent and made to bear the odium of symbolizing all the 
‘heinousness’ of the abolition ‘craze.’ 

Accordingly, when Glover was forcibly liberated from 
the jail and spirited away, Booth, who had been a party to 
the rescue, was singled out for exemplary punishment under 
the fugitive slave act of 1850. He was arrested on a warrant 
issued by Winfield Smith, a commissioner appointed by the 
United States district court as provided in that act, and was 
ordered held for trial. 

Bail had been given for his appearance before the federal 
district court, but his bailor finally abandoned him to the 
deputy marshal, whereupon Booth applied for a writ of 
habeas corpus. Instead, however, of going to the United 
States district court for the writ, he—by his attorney Byron 
Paine—appealed to Judge Abram D. Smith, one of the 
justices of the state supreme court. That, obviously, was a 
tactical move, it being known that Judge Smith was whole- 
heartedly opposed to the fugitive slave act and it was doubt- 
less hoped that he would write an opinion which could be 


*R. G. Thwaites, Wisconsin (New York, 1908), 320. 
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used by the abolitionists in their propaganda against that 
ill-omened law. 

The proceedings in Judge Smith’s court are illustrated 
in print by a very extended brief of Byron Paine, a very 
short brief of district attorney Sharpstein, and the judge’s 
formal opinion. The latter, as found in Wisconsin Reports, 
ITI, covers pages 18-54. In a pamphlet entitled Unconstitu- 
tionality of the Fugitive Act, issued contemporaneously 
from Booth’s press, the opinion—in very fine print—oc- 
cupied over fifteen columns. In comparison therewith 
Paine’s brief, in the same type, reaches to forty-four columns. 

That document, obviously the arsenal from which the 
judge drew most of his legal ordnance, represents extensive 
and minute research into all branches of the questions at bar, 
particularly everything affecting the issue of the constitu- 
tionality of the fugitive act of September, 1850, upon which 
the case turned. A vigorous, earnest, and industrious young 
lawyer, Paine seems to have left no stone unturned which 
might by any chance conceal material useful to his client, or 
to the cause his client represented. It is a matter of common 
knowledge that much of his argument had been previously 
used by anti-slavery advocates, but much was new and it 
heartened the anti-slavery forces throughout the land, win- 
ning the enthusiastic plaudits of Wendell Phillips, Charles 
Sumner, and multitudes of lesser men.* Though a series of 
court trials was inaugurated by Booth’s appeal to Judge 
Smith, this review will concern itself mainly with the first, 
which elicited the complete argument based on the doctrine 
of the concurrent rights of states for which Wisconsin has 
been so often ridiculed since the Civil war. 


*See ‘Letters on the Glover Incident, Milwaukee Sentinel, December 18, 
1896. The pamphlet containing Paine’s speech and Smith’s opinion is said to have 
had a very large sale in the East, especially around Boston. See also statement 
of E. G. Ryan who opposed Paine before the supreme court. Ibid. 
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Paine began his address in oratorical vein and on a high 
note. His literary style, though vigorous and effective, is 
somewhat infelicitous, notwithstanding it reminded Phillips 
of the great Erskine. He said: 


In arising to commence the investigation of this case, I do so with 
those feelings of strong embarrassment which must naturally result 
from knowing that I undertake to deal with a question more important 
than any [other] that could be presented to a judicial tribunal. It is 
a question in which, according to my judgment, are involved not the 
liberties of Mr. Booth alone, but the liberties of the whole people. I 
am also not unaware that it might involve a conflict between the judicial 
powers of the state and federal government. Because the validity of a 
law of the United States will be called in question here. A law that has 
lowered like a dark and gloomy cloud above our political horizon, from 
which have blown those winds that have tossed the public mind and 
heart in wild commotion, as the ocean is tossed by the storms of heaven. 
A law in relation to a subject that stood like a stumbling block in the 
way of the formation of our government, a subject that has cursed us in 
the past, curses us in the present, and looms up as our evil genius in the 
future, waiting to attend us to destruction. 

The central contention in his actual legal argument was 
that congress, in passing the fugitive slave law, ‘transcended 
its constitutional power and encroached upon a right that 
belongs solely to the states.’ It was not a new issue, raised 
for the first time by Paine, but had been employed by many 
anti-slavery advocates and by the attorneys for Pennsylvania 
in the famous case of Prigg v. Pennsylvania in 1842. Paine, 
however, imparted to it new vitality. The discussion turned 
upon the interpretation of Article IV of the constitution, 


and especially the third clause of section 2 in that article 
which recites: 


No person held to service or labor in one state, under the laws 
thereof, fleeing into another, shall, in consequence of any law or regula- 
tion therein, be discharged from such service or labor, but shall be de- 


livered up on claim of the party to whom such service or labor may 
be due. 
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The clauses preceding this in the same section are as 
follows: 


(a) The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. (b) A person charged in 
any state with treason, felony, or other crime, who shall flee from jus- 
tice and be found in another state, shall, on demand of the executive 
authority of the state from which he fled, be delivered up to be removed 
to the state having jurisdiction of the crime. 


The reading of Article IV as a whole reveals, so Paine 
contended, that section 1 represents an agreement or com- 
pact among the states to respect one another’s records, and 
grants to the federal congress merely the power to make 
general laws about the manner of proving them. That sec- 
tion 3 contains definite grants of power to congress (a) to 
create new states, (b) to regulate territories. That sec- 
tion 4 binds all the states to protect one another, through 
the federal government. In contrast, section 2, in each of its 
three clauses, grants no power to congress or to any other 
branch of the federal government. Neither does it withdraw 
any specific power from the states. It merely, says Paine, 
records the agreement of the states among themselves—their 
‘compact,’ to use the legal term—on three points, namely: 
common rights of citizens, extradition of criminals, and 
rendition of fugitives from service or labor. 

Since, therefore, the provision regarding fugitive slaves 
was such a compact, the rendition of slaves depended abso- 
lutely upon the good faith of the states themselves in carry- 
ing out their agreement. The congress could not interfere 
because it had been granted no power to do so, nor was 
such power implied in any specific power which had been 
granted to congress. Slaveowners, in short, as the constitu- 
tion makers intended, must rely upon the states for the 
recovery of their property and even so the provision they 
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inserted was a concession to slaveowners because no such 
agreement among the states had existed under the confed- 
eration. Up to the time of the adoption of the constitution, 
a runaway slave, if he could manage to get into another state, 
was lost to the owner, except as interstate comity might 
mitigate such hardship. 

It was necessary, of course, to the maintenance of his 
contention, for Paine to argue that the federal government 
was not the sole and exclusive judge of the extent of its 
own powers, for in passing the act of September, 1850, in- 
deed, in passing an earlier act of February, 1793, on the sub- 
ject of fugitive slaves, and in adjudicating that act, as in 
Prigg v. Pennsylvania, 1842, the federal government had 
clarified its position. It had claimed the power to legislate 
on the subject and the supreme court had gone so far as 
to declare the federal power absolute and exclusive in execut- 
ing the fugitive slave clause.* 

Any present-day lawyer would have been daunted by the 
obstacles presented above. What possible validity could be 
assumed to inhere in an argument which ignored these facts? 
Nevertheless, Paine persisted, Judge Smith responded sym- 
pathetically, giving a decision in line with Paine’s reasoning 
and—most surprising of all—the state supreme court as a 
whole, by the hand of Chief Justice Whiton, reviewing the 
whole case, handed down a decision in harmony with cer- 
tain findings in Paine’s brief, though the chief justice did 
not accept the doctrine above stated. 

To understand the social psychology that made possible 
such an outcome of a case that any modern lawyer would 
say ought to have been dismissed by the state court for 
want of jurisdiction, it is necessary to project ourselves 
farther into the emotional life of the time in Wisconsin and 


*Prigg v. Pennsylvania. 
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the country as respects the slavery agitation. In the Daily 
State Journal of Madison, under date of March 14, 1854, 


is an editorial account of the Glover rescue which closes as 
follows: 


Such has been the termination of the first attempt in Wisconsin to 
enforce the odious Fugitive Slave law. While every thinking man must 
dislike to see the laws of the land trampled upon and the mob triumphant, 
he will feel a stronger emotion for which dislike is altogether too tame a 
word, that our law-givers have passed enactments so inherently un- 
just that no good man can or will obey them. At this time particularly 
the public mind is peculiarly inflammable. The Senate of the United 
States, which should be the most dignified, the most noble, the most hon- 
orable body upon earth, have just violated public faith, trampled upon 
solemn covenants, disregarded the voice of justice, humanity and civiliza- 
tion [in passing the Kansas-Nebraska bill repealing the Missouri Com- 
promise]; and when such a body is guilty of such acts can it be expected 
that an excited populace will be overnice in disregarding their own feel- 
ings for the sake of upholding an opprobrious and cruel law? All over 
this broad state, into every peaceful village and quiet homestead, the 
press will carry the intelligence of this outrage upon humanity, of this 
barbaric assault upon a man guilty of no offense except, in the language 
of an ancient hero which has often been admired, that of ‘deeming him- 
self worthy of liberty’: And wherever this intelligence goes the popular 
heart will beat high with indignation against the men who have legalized 
this great wrong and made kidnaping a legitimate business. The popular 
heart, too, though the act may have been lawless, will approve and exult 
in the discomfiture of the manhunters. 


From Rufust King’s Milwaukee Sentinel came the proc- 
lamation: 


We do not justify or believe in breaking laws or jails, as a general 
thing, and would much rather see the one obeyed and the other intact; 
but neither laws nor jails will stand against the people when they think 
their sacred rights are involved. They evidently thought so the other day. 


King also said, referring to the court procedure, condemned 
by the federal district judge: 


We do not at all understand how it is improper for a state court 
to interfere by habeas corpus with process from the U.S. court, while it 
is proper for the latter to interfere with the former.® 


*Quoted in State Journal, March 15, 1854. 
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These quotations show that in addition to the fugitive 
slave law of 1850 itself, passage of which had been bitterly 
fought by northern anti-slavery men, in house and senate, 
and which northern communities generally were resolved 
should not be enforced, the Wisconsin case, coming directly 
upon the repeal of the Missouri Compromise, found anti- 
slavery sentiment heated to incandescence. The normal re- 
sponse of the people was an intense disgust with the pro- 
ceedings of the federal government and a willingness to 
brave that government’s wrath by resorting to every device 
of even colorable legality. 

On the right of the state to question a federal law, or 
judicial decision, Paine held with Jefferson that ‘as in all 
other cases of compact among parties having no common 
judge, each party has an equal right to judge for itself as 
well of infractions as of the mode and measure of redress,’— 
a doctrine which, ever since the Civil war, has been widely 
questioned as tending dangerously toward nullification. At 
the date of the Booth case, however, its validity was still gen- 
erally allowed, notably in Democratic circles, notwithstand- 
ing an opposite principle had been gaining strongly during 
nearly a quarter century, since Webster’s reply to Hayne. 

A plausible argument was based on the constitutional re- 
quirement that all state judges take an oath to support the 
federal constitution. Does not that mean the state judge 
must satisfy his own conscience in interpreting that instru- 
ment? Judges of the United States supreme court differ 
widely from one another on constitutional questions. Why 
may not a state court honestly differ from a federal court, 
especially since its judges are sworn to support both con- 
stitutions, the federal judges only the one. Judge Smith 
vigorously denounced the doctrine that a state judge must 
stultify his conscience in deference to the mere authority of 
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judges who were just as liable to error, though they hap- 

pened to sit on a federal bench instead of a state bench. 
Discussing section 10 of the fugitive slave act which 

permits the virtual kidnaping of negroes and makes no pro- 


vision for trial by jury, even though the negro victim may 
claim to be a freeman, Smith says: 


Is not this depriving a person of liberty without due process of law? 
Other courts and other judges may pronounce this provision of the act 
of 1850 to be in conformity with that provision of the constitution which 
declares ‘No person shall be deprived of life, liberty, or property without 
due process of law,’ but while I have a mind to reason and a conscience 
to dictate me, and an oath to support the constitution of the United 


States resting upon my soul, I cannot do so and for the price of worlds 
I will not. 


Paine was fully aware of the gravity of his position in 
relying upon state rights. He argued, however, contrary to 
the view presented by Webster in the reply to Hayne, that 
whatever civil disturbances might arise from the practise 
of concurrent state and federal rights, such conflicts would 
be vastly less destructive than would revolution, to which 
Webster commended the people whenever they should be 
convinced of the tyranny and bad faith of the federal gov- 
ernment. Paine felt too that, while it would probably be 
disturbing for the legislative and executive arms of the state 
to intercede between citizens and the power of the federal 
government, its courts could intercede in a peaceable, orderly 
fashion. Here, to be sure, he is trying to avoid the imputa- 
tion of falling in with the Calhoun-South Carolina nullifica- 
tion program. 

Paine asked the court to declare the fugitive slave law 
null and void on three counts: because the constitution gave 
congress no power to legislate on the subject; because, if it 
had the power to legislate, it still could not provide that a 
person claimed as a fugitive might be reduced to slavery 
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without a jury trial, that is, ‘without due process of law,’ un- 
der section 10 of the fugitive slave act; because the act vests 
‘judicial power’ in court commissioners contrary to the con- 
stitutional provision that such judicial power should be 
exercised only by judges appointed for life and receiving 
compensation which could not be reduced during their in- 
cumbency. The last two points were the basis of Judge 
Whiton’s opinion invalidating the fugitive slave act. 

Realizing that the entire body of convinced anti-slavery 
people of the North would be cheering him on, Paine pro- 
ceeded to elaborate his argument on each of these three con- 
tentions, but our review will stress his treatment of the first 
and main point which he argued at great length. 

With reference to it he appealed to history and to the 
authority of great names. The circumstances surrounding 
the adoption of the fugitive slave clause by the constitutional 
convention, and its approval by the state ratifying conven- 
tions, proved, he thought, that it was by them regarded 
purely as a compact among the states. This view the lan- 
guage of the clause, and of its neighbor clauses, confirms. It 
confers no power upon the federal government, it denies no 
power to the states; and, as the people declare in amend- 
ment X, “The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people.’ Paine 


quotes again the clause respecting fugitives from service or 
labor and asks: 


Is there any express grant of power to Congress here? No one pre- 
tends it. The clause has been stretched upon the rack of judicial ingen- 
uity till its joints quivered, to extort from it a confession of such a grant, 
but it has remained as silent as the tomb. 


In support of his interpretation he quotes Chancellor 
Walworth of the New York court in the case of Jack v. 
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Martin, certain forms of statement employed by attorneys 
in presenting the case of Prigg v. Pennsylvania, Taney’s 
opinion in that case, and, especially, the opinion of Daniel 
Webster expressed in the senate in the course of his seventh 
of March speech. That great ‘expounder of the Constitu- 
tion,’ referring to the fugitive slave clause, said: 


I have always thought that the Constitution addressed itself to the 
Legislatures of the States, or to the States themselves. It says that 
those persons escaping to other States ‘shall be delivered up, and I 
confess I have always been of the opinion that it was an injunction upon 
the States themselves. When it is said that a person escaping into an- 
other State, and coming, therefore, within the jurisdiction of that State, 
shall be delivered up, it seems to me that the import of the clause is, 
that the State itself, in obedience to the Constitution, shall cause him to 


be delivered up. That is my judgment. I have always entertained that 
opinion, and I entertain it now. 


Here the quotation stops. It would not have suited 
Paine’s purpose as an advocate to continue it farther and, 
possibly in a contested case, it would be the opponent’s duty 
to call attention to the incongruity between what was quoted 
and what remained. The historian is obliged to consider the 


entire statement. Webster, in fact, had introduced the above 
with these words: 


Every member of every northern legislature is bound, like every 
other officer in the country, by oath, to support the constitution of the 
United States; and this article of the constitution which says to these 
states they shall deliver up fugitives from service is as binding in honor 
and conscience as any other article. No man fulfils his duty in any legis- 


lature who sets himself to find excuses, evasions, escapes from this con- 
stitutional obligation. 


Then came the quotation above—and the following: 


But when the subject, some years ago, was before the supreme court 
of the United States, the majority of the judges held that the power to 
cause fugitives from service to be delivered up was a power to be ex- 
ercised under the authority of this government. I do not know, on the 
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whole, that it may not have been a fortunate decision. My habit is to 


respect the results of judicial deliberations, and the solemnity of judicial 
decisions. 


The case to which Webster alludes is, of course, Prigg v. 
Pennsylvania adjudicated in 1842, the court’s opinion being 
by Justice Joseph Story, Webster’s most intimate friend on 
the supreme bench. He speaks of the decision as possibly 
‘fortunate,’ but, it will be observed, he refrains from accord- 
ing it any stronger or more formal endorsement. That de- 
cision was the lion in Paine’s path, and Paine, unlike Web- 
ster, refused to yield it his respect. In an elaborate review he 
attempts to demonstrate that Story unfairly refused to give 
to the fugitive slave clause its obvious interpretation, but in- 
stead he asswmed an ambiguity in its meaning in order that 
he might proceed to infer a power in congress ‘to execute it, 
from a mere argument of convenience.’ Paine then condemns 
that method of reasoning in the words of Story himself in the 
commentary on the constitution. The effect is, to say the 
least, rather striking. 

Pursuing the analysis farther, Paine shows that the su- 
preme court assumes, as a historical fact, that the clause was 
inserted in the constitution in order to guarantee to slave- 
owners the recovery of their runaway slaves against all 
obstacles. By quoting from Iredell, in the North Carolina 
ratifying convention, and from James Madison in that of 
Virginia, he has no difficulty in proving that the purpose of 
the constitution makers was to prevent such slaves from be- 
coming emancipated under laws of the states where slavery 
did not exist. ‘At present,’ said Madison, ‘if any slave elopes 
to any of those states where slaves are free, he becomes eman- 
cipated by their laws.’ This result, so detrimental to slave- 
holding states, the fugitive slave clause would obviate. Judge 
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Iredell’s idea was exactly the same, judging from his ex- 
pression of it. 

At this point Paine’s argument seemingly diverges from 
his fundamental rule, to interpret the constitution according 
to the language actually employed by its makers, and not 
speculatively. The fugitive slave clause appears to be just 
as plain in the phrase stating that the fugitive ‘shall be de- 
livered up on claim of the party to whom such service or 
labor is due’ as in the other phrase pronouncing that he ‘shall 
not be discharged from such service or labor.’ Both state- 
ments are absolute in form. Story, and the other supreme 
court justices, stressed the one, while Paine stressed the 
other. Story found in ‘shall be delivered up’ the authority for 
federal interference to execute the clause as a whole, arguing 
that if the slaveowner has the right to have his slave delivered 
up to him, there must be a remedy for failure, on the part 
of the states for example, to respect that right, for which 
reason the federal government is bound to intercede and to 
assume exclusive authority in the matter. 

As between a judge and an advocate the historian looks 
for fairness and impartiality in the one, something less than 
complete frankness in the other. Yet, if the language of a 
legal argument can be assumed to possess a definite sig- 
nification, open to the general intelligence, it is plain that 
the advocate convicts the judge of unfair and even false 
reasoning. He shows that Story, in the Prigg case decision, 
violates his own rules of interpretation as calmly set down 
in his commentary on the constitution; that he makes the 
federal right of interference turn mainly on the question 
of convenience, and this the convenience of the slaveowner; 
that he ignores the settled principle which gives to the legis- 
lative branch the sole authority to determine such matters, 
and denies it to the courts; that he, either deliberately or 
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ignorantly, misinterpreted the word ‘claim’ in the clause ‘on 
claim of the person to whom such service or labor is due,’ 
making it the source of a legal issue between two parties 
when in fact, by his own logic, there never can be two par- 
ties in a slave recovery case. In a word, Paine’s detailed 
analysis of the Prigg case decision goes far to prove that it 
represents a determined effort on the part of the supreme 
court to shift the slave recovery provision of the constitution 
from the basis of state responsibility, where the constitution 
makers almost certainly designed to leave it, as Webster and 
other great lawyers believed, and place it on the new founda- 
tion of federal responsibility because that would contribute 
to the ‘convenience’ of slaveowners. 

It is not necessary to assume, on the court’s part, a 
special tenderness toward the institution of slavery in order 
to explain their action. It is well known that Justice Story, 
who wrote the decision, as a Massachusetts man was not fav- 
orable to slavery as a system, and others of the judges were 
more positively unfriendly than he. Story has been repre- 
sented as believing that the Prigg decision was a ‘triumph 
for freedom’ in that it released the states from all responsi- 
bility in the matter of returning fugitive slaves. Federal 
authority within the states was so feeble that, without the aid 
of the local authorities relied upon in the slave-recovery act 
of February, 1793, the recovery of a slave would be a rare 
occurrence, just as the enforcement of the Eighteenth 
amendment became impossible when the states refused to aid 
the federal authorities.® 

The language Story used in the decision itself can hardly 
be made to yield the above interpretation. He justified the 
master in kidnaping his slave wherever he might be found, 


*See W. W. Story’s Life and Letters of Joseph Story (Boston, 1851), ii, 
896-397. 
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provided he could do so without raising a riot, and he ig- 
nored entirely the question of formal trial in cases where the 
claimed fugitive should deny that he owed service or labor to 
the claimant. There is, however, one bit of indirect testimony 
tending to show that in such case Story would have insisted 
upon a jury trial. That, at least, was what Webster pro- 
posed in 1850 and he is reported to have consulted with Story 
on that point.’ Such consultation, if it actually took place, 
must have occurred before Story’s death in 1845 and it prob- 
ably can be referred to a time immediately following the 
Prigg decision.*® 

But the supreme court justices had observed the ‘incon- 
venience’ of the existing arrangements, which made the 
rendition of fugitive slaves depend mainly upon state and 
local magistrates and upon the regulations of unfriendly or 
hostile legislatures. They apparently believed that a vexing 
social problem would be solved if authority were shifted 
completely from the states to the federal government. Ac- 
cordingly, in Prigg v. Pennsylvania, they can be said to have 
legislated, and their legislation in that case not only created 
a need for new legislation, by authorizing the free states to 
prohibit their officers from participating in slave-recovery 
activities, but it served as the actual basis for the fugitive 
slave law passed eight years later under which the Booth 
case arose. This becomes clear if one follows the debate in 
congress on that subject.° 

In connection with any decision on the slavery issue the 
views of Chief Justice Taney are of special interest, for he 
is known to have been a convinced pro-slavery judge and his 
opinions on that issue were destined soon to produce tragic 


™See Congressional Globe, vol. 95, 1583. Dayton’s remarks on the origin of 
Webster’s proposal. 

* Story, op. cit., 397. 

*The debate, which is very extended and often exceedingly acrimonious, is 
in Congressional Globe, vol. 95. 
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results. Taney agreed with the majority of the court that the 
act of 1793 covering fugitives from justice and fugitive 
slaves was constitutional, and that the Pennsylvania law 
against kidnaping was unconstitutional. But so far from 
agreeing with Story that the responsibility for executing the 
fugitive slave clause of the constitution belonged solely to 
the federal government, he contended that the injunction to 
‘deliver up’ was clearly addressed to the states and therefore 
the states could and should take affirmative action. Paine 
conceded that Taney interpreted the document correctly but 
insisted that when the chief justice proves that those words 
were addressed to the states he destroys ‘all foundation for 
the right of Congress.’ One can imagine with what glee 
Paine would pounce upon the chief justice’s dictum in his 
later Dred Scott decision, where he says that, by the fugitive 
slave clause ‘the states pledge themselves to each other to 
maintain the right of property of the master, by delivering 
up to him any slave who may have escaped from his service 
and be found within their respective territories.’ The trouble 
was Taney and the supreme court refused to restrict federal 
action in these matters, however clear the constitutional limi- 
tation to the states, and this gave to Paine and the abolition- 
ists a ground for complaining that the federal government 
had usurped power over the subject. 

Bickerings over the limits of federal and state authority 
have less point since the Civil war than they had earlier. 
Judge Taney once gave Jackson advice in these terms: ‘If 
the judgment pronounced by the court be conclusive it does 
not follow that the reasoning or principles it announces in 
coming to its conclusions are equally binding and obliga- 
tory.”° In contending against the validity of a federal law 
validated in advance by a supreme court decision, Byron 


*C. B. Swisher, Roger B. Taney (Toronto, 1935), 157. 
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Paine was kicking against the pricks. No exhibition of legal 
learning or depth of insight was likely to help him in a court 
of final appeal which had already decided the issues he 
raised. Judge Smith, acting under Paine’s impulsion and 
following his arguments, adjured the federal supreme court 
to reverse itself because of the false assumptions and fantas- 
tic reasoning of the decision in the Prigg case. All in vain, 
of course. 

Judge Taney made quick work of the Wisconsin de- 
cisions in the Booth case when they finally reached the su- 
preme court. He found the Wisconsin court in error upon 
every point at issue. It had no right to discharge the prisoner 
for defects in the warrant because he was subject to the juris- 
diction of the federal court, not the state court. It had no 
right, of course, to pass on the constitutionality of the fugi- 
tive slave act which act, ‘in all its provisions,’ was ‘fully au- 
thorized by the constitution.’ While it was unnecessary to 
traverse the matter, yet, since the state court had done so he 
would show not only that the power to legislate on the sub- 
ject was in congress, but that the legislation in its whole ex- 
tent was constitutional. The state court, like Mr. Paine, had 
pronounced section 10 unconstitutional because it took away 
a man’s ‘liberty’ ‘without due process of law’-—that is, with- 
out trial by jury. Taney swept aside the objection as he was 
bound to do in view of his recent decision in the Dred Scott 
case. The state court declared that the commissioners, ap- 
pointed under that act, were judicial officers and that the 
act violated the constitution because under the clause creat- 
ing the judiciary it is declared that judges shall hold office 
during good behavior and receive a compensation which shall 
not be diminished during incumbency. The chief justice 
swept aside that contention also. Accordingly, Booth was 
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brought before the federal district court and sentenced to 
both fine and imprisonment. 

The imprisonment of Booth, occurring early in 1860, had 
a tremendous political effect on the campaign of that year, 
just as his original arrest and the capture and freeing of 
Glover influenced the events of 1854 to 1856. In short, it 
is not stretching the facts to declare that the Booth case was 
one of the potent influences leading to the formation of the 
Republican party, and also a prominent factor in its first 
great success. 

And now the forces behind the fugitive slave act and 
those that had contended against its enactment and its ex- 
ecution confronted each other in hostile array. It is some- 
times asserted that the Wisconsin supreme court’s decision 
in the Booth case was not law at all, since it was destined to 
be voided by action of the federal supreme court. However, 
if time is an element in law as it is in other human adjust- 
ments, that statement calls for modification; the Wisconsin 
decision was obeyed as law, until after it had been reversed. 
That is, it was in effect from June, 1854, to the early months 
of 1859, nearly five years. The decision reversing it was in 
effect from 1859 to January 1, 1863, when it was abolished 
by emancipation. Wisconsin, accordingly, proved a more 
successful ‘nullifier’ than did South Carolina; doubtless she 
had a better cause, and her method of handling it through the 
agency of the court instead of the legislature had been better 
tactics. 

Impossible as it was in practise for the federal supreme 
court to accept the conclusions of the Wisconsin court, there- 
by reversing itself and pronouncing null and void the legisla- 
tion of congress, the early adoption and retention of a policy 
such as Paine and Judge Simth outlined, whereby the states 
would have been left wholly free to execute the fugitive slave 
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clause, as the constitution apparently commanded, could not 
possibly have worked greater evil than the policy inaugu- 
rated by the Prigg case decision and embodied in the act of 
September, 1850. It goes without saying that the execution 
of the fugitive slave clause would have been imperfect if left 
to the good faith of the states. But it could hardly have been 
the cause of such violent social upheavals as followed the 
effort of the national government to supersede the states in 
its execution. Assuredly, without the good will of the states 
and local communities there was no better prospect of re- 
storing fugitive slaves than, at a later day, there was a pros- 
pect of enforcing a constitutional provision respecting liquor 
without such support. Perhaps certain present-day policies 
represent the same principle. 

To put the matter differently, the slaveowning societies 
in the union demanded concessions from non-slaveowning 
societies which proved unbearable. Slavery as an institution, 
because it violated the moral sense of mankind, should have 
been maintained in modest retirement where permitted by 
state laws. When Story declared an owner had the legal 
right to kidnap his slave wherever he might be found, as the 
brutal common law permitted, and take him back without 
court process; when Taney went farther and propounded the 
doctrine that a negro, by reason of his racial origin, has ‘no 
rights that a white man is bound to respect,’ these great 
jurists were putting moral burdens on anti-slavery men be- 
yond human ability to support, even in the name of law. 

We have every reason to condemn the legal reasoning of 
Byron Paine and of Judge Smith, both of whom, if con- 
ceived as judicial legislators, were manifestly enacting their 
emotions as well as their intellects. But what else can be 


% Some apologists resent the ascription of that phrase to the great chief 
justice. He did not invent it, but he applied it with no suggestion of disapproval 
and thereby became its responsible endorser. 
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said of Story? What, particularly, can be said of Taney? 
Whoever shall read his Dred Scott decision and compare it 
with the dissenting opinion of Benjamin R. Curtis of the 
same court cannot fail to see that he reasoned away all con- 
stitutional rights of negroes on purely racial grounds, and 
misconstrued the constitution on the subject of congressional 
power over territories not because he was dishonest, for that 
he certainly was not, but because he was deeply prejudiced 
on the pro-slavery side; because, moreover, he was a colossal, 
humorless egoist, whose inability even to suspect the integ- 
rity of his own rationalizations was to him a perfect moral 
defense. 

Justice Curtis declared that ‘when the theoretical opin- 
ions of individuals are allowed to control’ the meaning of the 
constitution, “ . . . we have a government which is merely an 
exponent of the will of Congress; or what, in my opinion, 
would not be preferable, an exponent of the individual po- 
litical opinions of the members of this court.’ “Men,” said 
Taney, on one occasion, ‘when under the influence of inter- 
est or passion often delude themselves thoroughly, and do 
not always acknowledge even to themselves the motives upon 
which they really act.’? Justice Catron, appointed to the 
supreme bench by Jackson, as was Taney, and at about the 
same time, wrote the president about the attitude of that 
court, saying: ‘I find that political tendencies are just as 
strong on all constitutional and political questions as they 
are in any other department of the government.’ 

One must hesitate to accept the last statement at face 
value. On the contrary, the popular view that a judge is apt 
to be judicial in his attitude is doubtless correct as well as 
socially wholesome. But history is conclusive on the point 
that, in disturbed times, the courts are strictly representative 


* Swisher, Roger B. Taney, 188-189. Ibid., 427. 
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of society outside, partakers of the common passions, apos- 
tles of the same causes. Human nature cannot be exorcised. 
Devotion to a social science like law, the study of history 
or of natural science, can usually be relied upon to create 
intellectual and moral centers of resistance to emotional 
bombardment. But, as agitation grows more intense, de- 
fenses become correspondingly flimsy and at last are sure 
to be overwhelmed and swept away. Then it is that judges 
turn advocates, or in essence politicians. Swisher, in his life 
of Taney, declares: 


Most of the supreme court decisions which stand out as landmarks 
in the minds of students of American history or of American constitu- 
tional law have been policy making decisions. This has been true all the 
way from the régime of John Marshall to that of Charles Evans Hughes. 
The ultimate approval or disapproval of these decisions is determined by 


approval or disapproval of the policies established, and not by their 
relation to precedents.'* 


By this test the decisions in Prigg v. Pennsylvania, in U. S. 
v. Booth, and in Dred Scott v. Sanford have long since gone 
to the limbo of the things universal society condemns. By 
contrast, Byron Paine’s brief and Abram D. Smith’s de- 
cision, in the Booth case, though vulnerable in law have about 
them at least so much of the heroic as may be implied in their 
socially prophetic trend. 


JOSEPH SCHAFER 


™ Ibid., 505. 

















BOOK NOTES 


The Territorial Papers of the United States, iv. Compiled and 
edited by Clarence Edwin Carter. (Washington: United States Govern- 
ment printing office, 1936. 471 pp.) 

Two years ago the government issued the first of this valuable 
series of territorial papers, of which volumes ii and iii related to the 
‘Old Northwest,’ the first territory of the nation. (See ante, xviii, 466.) 
The volume in hand relates to the ‘Territory South of the River Ohio, 
1790-1796,’ or that part of the cession of North Carolina that became the 
state of Tennessee. These were the formative years for this frontier 
region, struggling with Indian and Spanish neighbors, beginning to 
throw off the swaddling clothes of pioneerdom, and assuming an or- 
ganized government. The governor throughout the period was William 
Blount; the secretary, General Daniel Smith; and the territorial delegate, 
James White. Appearing also in these pages are Andrew Jackson be- 
ginning his career at Nashville, General John Sevier, General James 
Robertson, Judge David Campbell, founders of Tennessee. 

The editor apologizes in his preface for the inclusion of so much 
material relating to Indian affairs. Readers of Theodore Roosevelt’s 
Winning of the West will be rejoiced that the editor has done so, since 
the main interest of these early days is the reaction of the Indians to the 
stimulus of Spanish diplomats and to the famous half-breeds, Alexander 
McGillivray and John Watts, to the traders and interpreters, James Carey 
and Captain John Chisholm, both agents for Governor Blount in his later 
intrigues. 

Most of the material, very wisely and carefully selected, is from the 
State department and Library of Congress; many letters of Jefferson and 
Washington appear. Wisconsin readers will appreciate the inclusion of a 
considerable number of documents from the Draper collection in the 
State historical library at Madison. Historians will find this volume of 
great interest and will eagerly await those to come. 


L.P.K. 


‘The Art Experience of the Middle West Frontier’ is exemplified 
in the book on Art in Wisconsin by Porter Butts, M.A. This volume, of 
213 pages, beautifully printed and illustrated with 38 half-tone re- 
productions of historic paintings, was published by the Madison art as- 
sociation in conjunction with the Wisconsin centennial committee and 
the University of Wisconsin division of social education. 

Appropriately, a work on the art of this region ought to be itself 
artistic, and that result has been attractively attained by those responsi- 
ble for executing this volume, though the problem of determining the 
correct format as conditioned by space demands of the reproductions was 
not a simple one. 

The textual contents, following a preface by Professor Oskar F. L. 
Hagen and the author’s acknowledgment, are presented under eight chap- 
ter heads. These are entitled ‘America’s Dark Age,’ ‘Cultural Begin- 
nings,’ “The Painter Reporters, ‘Panorama Scene Painting,’ ‘The Art 
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of “Taking Likenesses,”’’ ‘Ideals from Abroad,’ ‘Art as the Hallmark of 
Culture,’ and “The Significance of the Frontier.’ In addition to the text, 
the reader will find a body of extremely useful notes, a bibliography, a 
catalogue of the 1936 Wisconsin art exhibit, and an index. 

The subject itself, irrespective of the way it is treated, would make 
the book significant to Wisconsin and western people; for the interest 
in social history is advancing rapidly and the history of art opens a new 
and important avenue to the understanding of our civilization. It is true 
that Mr. Butts confines himself rather sharply to a single art form, 
painting, with side glances at sculpture, poetry, and drama. But, on 
the other hand, his geographical sweep comprehends the entire Middle 
West and to some extent the whole country. The bibliography and notes 
prove that the author has a thorough familiarity with what is in print 
on the subject of American art in genéral, as well as a familiarity with 
the most noteworthy productions of American and especially western 
painters. His discussion of the latter will provide visitors to middle west- 
ern museums and galleries, for the first time, with adequate interpre- 
tations of the art works on display in this region. As a guide to students, 
the book should prove of distinct value. 

The present reviewer professes no competency as a critic of the 
author’s interpretations of artists’ works. He is not convinced that a 
distinction ought to be made between ‘frontier’ and ‘non-frontier’ in the 
discussion of art interests; and Mr. Butts’s explanation (page 153 ff.) of 
the attitude of the ‘financial aristocracy’ seems bizarre. A curious, but 
probably intentional omission of the author is any mention of the murals 
and sculpture of the State capitol. Surely that must be ‘Art in Wis- 
consin’ and have some influence on the growth of native artists. 

To put it another way, the book—possibly because it was a doctor's 
thesis—attempts to prove too much. But that makes it all the more stim- 
ulating and one can only hope that it will have a wide currency among 
the class of readers who can appreciate the painter’s art as one of the 
higher phases of American life. JS. 


Solon Robinson—Pioneer and Agriculturist, i. This first of two 
volumes, edited by Dr. Herbert A. Kellar, has just been issued as volume 
xxi of Indiana Historical Collections. In his foreword Christopher B. 
Coleman, director of the Indiana historical bureau, suggests that other 
volumes of Robinson’s papers, covering the period after 1851, the date 
of his departure from that state, may be published under other auspices. 

Dr. Kellar, whose general knowledge of the materials of agricul- 
tural history is very extensive, and who, in the course of a decade, gained 
a unique familiarity with Robinson’s writings, gives us in the present 
volume documents covering the interval between 1827 and 1845. Not all 
the papers relate to agriculture; many of Robinson’s letters to farm 
journals dealt with pioneering in general and, especially, pioneering on 
the prairies, which gives them special value for western history. Then 
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there are some short stories, discussions of topics like the Indiana state 
debt, a number of poems, etc. 

The agricultural papers, however, make up the staple of the volume 
and they are especially valuable sources for agricultural history be- 
cause they are so largely descriptive of conditions in the West and South. 
Robinson, in his period, approached nearer the type of Arthur Young 
than any other agricultural writer in America, traveling widely, con- 
ferring with farmers and planters wherever he went, and commenting 
with rare good sense upon their farming practises. He was a reformer, 
not a scholar, producing results through varied and original exhortation 
rather than by means of scientific instruction. In his personality he 
reminds one of the late Wisconsin agriculturist, William D. Hoard. 

The editor’s footnotes are carefully done and helpful. Inasmuch, 
however, as he is to give us another volume, it might be suggested that 
parenthetical editorial hints would often clarify statements which, as 
they stand, are of doubtful import. Examples are fairly numerous, as 
on page 56 where (line 6) removal should be renewal; 342 (fourth from 
bottom) face should be force; 354, sentence about the Irishman; 418 
(line 5) lows should be laws; 438, Reno should be Renault; 452, para- 
graph 2, Thunder-boy should be Thunder-bay; 543, Tomerac should be 
Tamarack, etc. The book, however, should be gratefully received both 
by the general historian and by the student of agricultural history. We 
eagerly await the second volume. 


JosEPH SCHAFER 


Swiss Cheese Industry. By Emery A. Odell. (Monroe: Monroe 
Evening Times company, 1936. 88 pp.) 

The first portion of this pamphlet here republished was written 
in 1928 and is now out of print. It related to the origins of the Swiss 
cheese industry, the founders of the factory system, and their biographies. 
The newer portion in this pamphlet relates to the changes brought about 
during the depression, the new firms that have entered Green county, and 
the process by which Monroe, Wisconsin, has become the ‘Swiss Cheese 
Capitol of the United States.’ 

Due to its composite nature there is some repetition; but the facts 
and statistics seem reliable, and the little book is a contribution to the 
value of Wisconsin’s immigrants in promoting important manufactures. 


The Book of Beloit. ‘Published Thursday, May 21, 1936, by the 
Daily News Publishing Company on the occasion of the one hundredth 
anniversary of the arrival of the first settlers at the junction of the Turtle 
and the Rock where the Beloit of Today is a monument to their courage 
and their initiative.’ (Supplement of Daily News.) This book of 312 
pages has been prepared by the careful research of many Beloit citizens 
to celebrate the centennial of the city’s beginning. It has a large amount 
of good history in it, well illustrated. The earliest portions describe “The 
East which They Left,’ the ‘West which Awaits Them’ with full accounts 
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of the earliest settlers and oldest homes. Articles on farming about Beloit, 
the ‘Making and Makers of Beloit College, ‘On the Trail of the Argo- 
nauts’ following Beloiters to the gold fields precede those on musical and 
dramatic history, the schools, the railroads, churches, Beloiters in the 
country’s wars, the women’s organizations, and the several nationalities. 
Unusual and valuable is the description of the Beloit historical society 
by Minnie M. Wallace under the title ‘Preserving Community Tradition.’ 
‘In the Far Places’ by Harriet C. Dawson tells of the extension of Be- 
loit culture and religion by the many missionaries who have gone to 
these distant parts. Beloit’s unique treasure, the Logan museum, is 
featured under the heading ‘Seeking the Cradle of Man,’ with an account 
of its famous anthropologists, Professor George W. Collie, Alonzo Pond, 
Paul Nesbitt, and Dr. Roy Chapman Andrews. On the whole the book 
adequately portrays the many-sided interests of this city with the un- 
usual name, and is a tribute not only to the pioneers but to all the build- 
ers of Beloit’s culture and prosperity. 


Centennial History of St. Gabriel's Parish, Prairie du Chien, Wis- 
consin. By Dr. P. L. Scanlan, M.D. (Prairie du Chien: Crawford 
County press, 1936. 61 pp.) 

This very carefully wrought history of the second oldest Roman 
Catholic parish in Wisconsin has been brought out as part of the cen- 
tennial celebration of St. Gabriel’s, Prairie du Chien. The centennial 
concerns the building of the first church by Father Mazzuchelli, the 
Italian Dominican who came in 1832 to Wisconsin as a missionary to the 
Indians. The parish record at St. Gabriel’s notes the visits of earlier 
priests, beginning in 1817 with the Trappist Father Dunand from Mis- 
souri. It was on the occasion of Mazzuchelli’s third visit to Prairie du 
Chien in February, 1836, that he made the plans for the stone church 
that was to be St. Gabriel’s. The site was given by Strange Powers, an 
early resident of the village. The cornerstone was not laid until 1839, 
and though several times remodeled and enlarged, the original stone 
church, planned a century ago, remains as the nucleus of the present 
building. 

Dr. Scanlan’s work for this pamphlet, which supplements his 
‘Pioneer Priests at Prairie du Chien’ (ante, xiii, 97-106), has been a 
labor of love and will remain a substantial contribution to the history of 
his community as long as the church endures. A letter from President 
Roosevelt sent for the centennial is published in this booklet. 


The University of Minnesota press announces a reissue of John 
D. Hicks, The Populist Revolt: A History of the Farmers’ Alliance 
and the People’s Party, first published in 1931. In view of the timeliness 
of the book and its interest for present problems, this new edition wil' be 
well received. Since the book was first published, Professor Hicks has 
become a member of the faculty of the University of Wisconsin. 























THE SOCIETY AND THE STATE 


LovuisE PHELPs KELLOGG 


I THE SOCIETY 


|% following additions to our membership are reported to July 10: 
Life: Mrs. Emelie Nunnemacher, Milwaukee. 

Annual: Charles M. Gates, Wellesley Hills, Massachusetts; Joseph 
V. Quarles, Milwaukee; Leslie Johnson, West Saiem. 


NECROLOGY 


Among our life members the following have died: Dr. E. S. Hayes 
of Eau Claire at Portland, Oregon, on February 11; O. F. DeLonge, 
formerly of Madison, died at Milwaukee, April 28; William P. Gundry 
of Mineral Point at that place, June 18; William G. Wheeler, Janesville, 
July 3. 


Two prominent citizens of Madison who were annual members have 
died: John C. Schmidtmann, formerly of the highway commission, 
May 20; Albert G. Zimmerman, judge of the circuit court, June 16. 


THe Starr 


The Social History of American Agriculture by Dr. Joseph Schafer 
(see ante, xix, 358, 478) was announced by the publishers, Macmillan 
company, for August. This book of 300 pages is unusual and timely. 
It not only relates the past history of American agriculture and its social 
implications, but deals with present day problems on the basis of their 
historical development. A review will appear in a future issue. 


Alice E. Smith, who has been on leave since February to act as 
state supervisor of the Historical Records survey, returned July 1 to the 
charge of the Maps and Manuscripts department of our library. 


Frances Christison, of Ripon, has entered the staff as library as- 
sistant. 


ACCESSIONS 


A portrait of General Charles King, painted by John Nielson, was 
presented to the society June 30 by the Spanish war veterans of Mil- 
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waukee county, A. J. Obenderfer making the presentation address. The 
unveiling took place in the museum. Colonel A. H. Smith delivered the 
acceptance address on behalf of the state and the society. Several spoke 
informally of General King. 


It will be remembered that in 19381 Rasmus B. Anderson, Norse 
scholar and American diplomat, presented his library, including his man- 
uscripts, to our society (ante, xiv, 324; xv, 107). Since his death (ante, 
xix, 480) a considerable addition has been given us by his heirs of the 
later correspondence and some earlier papers overlooked in 1931. This 
gift completes a large collection of great significance for literary and 
racial history. 


An interesting addition to the papers of the Dwinnell family, noted 
in our June issue (xix, 481), is the original diary during the American 
revolution of Solomon Dwinnell, grandsire of the Wisconsin missionary 
Solomon A. Dwinnell. The diary describes the campaigns of 1775 and 
1776 when its author was in Washington’s army; he transferred to the 
northern army in 1777 and was present at Burgoyne’s surrender. In 
quaint phrases he makes the army life vivid. One entry reads: ‘On 
Thursday yesterday one Capt. and a soldier fit a Dewel by which means 
both expired.’ As the writer entered the army when eighteen and was 
but twenty years of age when in the northern army, his comments are 
those of a youth, who reports what he saw. The diary is a valuable addi- 
tion to our Revolutionary manuscripts. 


Mrs. F. Ni. Armstrong of Chicago has lent us for reproduction the 
diary of Mrs. T. P. Grout, who in 1873 removed in a prairie schooner 
with a party of relatives from Jefferson county, Wisconsin, to Luverne, 
in western Minnesota. The caravan traveled by way of Portage, Tomah, 
Sparta, La Crosse into Minnesota. The episodes of the journey of more 
than a month are interestingly related. The removal occurred because 
Rev. E. H. Bronson of Plymouth had a call to Luverne. The pocket 
diary and visiting book of this pastor at Plymouth and Dotyville in 
1870-71 has also been reproduced for our collection. 


From Mineral Point have come recently the business papers, 
1846-59, of John Milton, who had a large general store at that place. 
These eleven volumes and one box of miscellaneous papers were the gift 


of Robert Neal. 


A copy of a letter by Josiah A. Noonan, dated Milwaukee, Febru- 
ary 8, 1837, was sent us by a Milwaukee collector. The letter deals 
with the newly laid out plats of the City of the Four Lakes and Man- 
damus—paper cities on the north and west shores of Lake Mendota— 
the price of lots therein, and the expectation that the latter would become 
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the center for the region at the head of the Four Lakes. The letter is an 
interesting comment on speculation one hundred years ago. 


A newspaper clipping of a letter written from Elk Grove in 1885, 


by Edward Leslie, has been sent us for copying by Edward J. O’Neil of 
Cuba City. 


An article on the ‘Jews in Wisconsin’ by Isadore Horwitz of Mil- 
waukee has been placed in our files. 


Tue CENTENNIAL ArT EXHIBIT 


A considerable portion of this exhibit was shown in our museum, 
including the display of the Henry Otto Lewis portfolio of Indian por- 
traits made at the Wisconsin treaties of 1825, 1827; and the miniature 
of Isaac Winneshick painted by a Swiss artist from Red River of the 
North, Peter Rindisbacher. Other exhibits were portraits of Eleazar 
Williams, Solomon Juneau, Henry Baird, pioneers chosen chiefly for the 
portraitists and the different types of work. Portraits of Black Hawk and 
Pocahontas, painted by Robert Sully, who was migrating to Wisconsin 
when he died en route, were also shown. In the Memorial Union the 
larger portion of the exhibit was placed. The retrospective section con- 
tained works of George Catlin, Colonel Seth Eastman, and Henry Lewis 
(see ante, xviii, 476). Bernard Durward’s Bishop Henni and Joshua 
Hathaway represented two well known Milwaukee pioneers. 

Among more recent artists, works of Carl Marr, Richard Lorenz, 
and Gustave Moeller held places of honor. A superb landscape by 
Emily Groom, prominent woman artist, was lent by the Milwaukee Art 
institute. The contemporary section was large and representative. In the 
Union library were shown the water colors of Margaret H. Sellack of 
historic Wisconsin buildings and sites (ante, xix, 482). 


II THE STATE 


The Wisconsin Magazine of History wishes to express its appreci- 
ation of the executive ability, good taste, judgment, and enthusiasm with 
which the plans for the centennial of Wisconsin territory were carried 
out. During the nine days, June 27-July 5, devoted to the celebration, 
which centered in Madison, everything promised appeared on the pro- 
gram; the events came off promptly; there was not a dull moment in the 
entire time. Coédperation was secured from the entire state, and the en- 
thusiasm with which the racial units of our composite population took 
up their tasks was noteworthy. Over ninety exhibits were arranged in 
the store windows and public buildings, beginning with the art ex- 
hibit (described ante). A Wisconsin Industrial exposition arranged in 
the University Field house had exhibitors from many of the principal 
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cities and factories of the state. The religious services of June 28 at- 
tracted great crowds. Finally, the Cavalcade, or nightly pageant, pre- 
pared by Ethel T. Rockwell of the University, was a fitting representa- 
tion of the passage of Wisconsin history from Nicolet, the discoverer, to 
the founding of the University. The music was fine and well adapted 


to the various scenes, and the entire program was one of great beauty 
and charm. 


Beloit’s centennial occurred May 30, 31, and June 1. Among other 
features the exhibit contained relics of Marquette, Tonty, and La Salle 
obtained from Chicago. The pageant given on the college campus was 
entitled The City Is Built and was a beautiful spectacle. One feature of 
the centennial was the Book of Beloit (see ante). At Colebrook, New 
Hampshire, whence the colony that settled Beloit departed, a memorial 
service for Beloit pioneers occurred in August. 


Fond du Lac held a centennial observance from June 28 to July 4. 
The Commonwealth-Reporter issued on June 27 a historical number of 
much value. The historical exhibits were arranged in Grafton hall and 
sponsored by the Woman’s committee. Parades and a pageant occupied 
the week. Thursday, July 2, was a general holiday for all industrial 


plants. The homecoming feature brought many old residents to the 
exercises. 


Manitowoc celebrated one hundred years of progress with an eight- 
day program, June 28 to July 5. The celebration centered on the fair- 
grounds and showed an historical pageant for the first four days of July. 
The Herald-Times had a centennial edition on June 23 of 116 pages. 


Watertown held the festivities connected with its centennial July 38-5. 
Mrs. Carl Schurz and her first kindergarten were featured among other 
things. 


Poynette, in Columbia county, celebrated June 5 the centennial of 
the arrival of its first settlers, the family of Wallace Rowan, who there 


founded his well known pioneer tavern on the road between Fort Win- 
nebago and Madison. 


Washington island, at the end of Door county, celebrated July 2-4 
its centennial. A thousand invitations were sent out to former residents 


and friends. Yacht races, picnics, old fashioned dances filled the days. 


Historic Houses anp MEMORIALS 


Villa Louis, the restored home of the Dousman family at Prairie du 
Chien, was formally presented to that city and opened to the public 
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June 19. The date chosen was the one on which in 1814 the first Ameri- 
can flag was raised on that site over Fort Shelby, the first American 
building in Wisconsin. The day was pleasant and a large and dis- 
tinguished audience met on the terrace and lawn of this beautiful home. 
The mayor presided, and the presentation was made by Louis de Vierville 
Dousman of Billings, Montana, who had come especially for the occasion. 
His sisters, Mrs. Violet Dousman Young and Mrs. Virginia Dousman 
Bigelow, who have done so much for the restoration of this house, were 
present. Superintendent Schafer and Miss Kellogg of our staff attended, 
the former made a brief address. An attractive illustrated booklet has 
been prepared for visitors detailing the history of the place and of the 
Dousman family. The famous house, home of lavish hospitality in the 
last century, has again regained its glory. The beauty of its decoration 
and furnishing is not exceeded by any similar house in the Northwest. 


The Grignon homestead at Kaukauna has been secured by the city 
authorities and is to be restored to its pristine beauty. (See ante, xviii, 
235-236.) 


The stone house formerly the home of Jeremiah Curtin, diplomat, 
linguist, traveler, and journalist, which stands west of Milwaukee in 
Greenfield, is to be preserved by the resettlement administration, through 
the efforts of the D.A.R. of West Allis and the Historic Buildings survey. 


The plaque of honor bearing the names of 766 men and 4 women 
residents of Milwaukee county, who gave their lives in the World war, 
was unveiled Memorial day at the Cudworth Memorial building on Pros- 
pect avenue. The design consists of an angel of peace, bearing a laurel 
wreath and a palm leaf, stretched over the panels containing the names. 


A memorial window for Miss Orra Blanchar, late principal of the 
Girls Trade and Technical high school of Milwaukee was unveiled 
May 27 at the school. 


A tree was planted April 25 in Estabrook park, Milwaukee, to the 
memory of the late General William B. Mitchell. 


Hugo Sauer, late chairman of the conservation committee of Kiwanis 
International for upper Wisconsin, raised funds for a large nursery near 
Rhinelander. The nursery was dedicated April 29 to Sauer’s memory. 


A memorial stone for Dr. Rasmus B. Anderson was dedicated July 18 
at Rockdale near his birthplace. Dr. Oscar Olson gave the dedicatory 
address. The inscription reads: ‘In memory of Rasmus Bjorn Anderson, 
an intellectual pioneer among the Norwegians in America. Born Janu- 
ary 12, 1846, in Albion township, Dane County, Wisconsin; died March 2, 
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1936, in Madison, Wisconsin. Erected 1986 at the Centennial of this 
community by his friends.’ 


Locat Historica, Sociertizs 


The Burlington historical society had for the spring meeting a lec- 
ture by Alexander Guth, Milwaukee architect, on the historic buildings 
described for the Historic Buildings survey. 


The Brown county historical society published an account of a newly 
found journal of the late I. G. Beaumont, son of Dr. William Beaumont 
of medical fame, who was proprietor in 1879 of the Beaumont hotel at 
Green Bay. By means of this diary the present proprietor can contrast 
the running of a hotel then and now. 


An interesting relic recently presented to the La Crosse historical 
society is a flag of Civil war days made by Mrs. Benjamin B. Healy of 
home materials—red and blue flannel and white muslin. The flag was 
flown at the maker’s home for every victory and at half-mast for Lincoln’s 
assassination. The flag was sent the society by the maker’s daughter, 
Mrs. Alfred Anderson of Seattle. 


The Milwaukee county historical society met May 27 at the City 
club. A number of interesting relics were displayed and their stories told. 


Oconto county historical society dedicated May 16 a marker com- 
memorating the visit of Nicolas Perrot to this site in 1668 when he 
settled an intertribal dispute and was hailed as a manitou. 


The Sheboygan Press published during June several articles deal- 
ing with the Sheboygan county historical society museum at the court- 
house, where it has been recently arranged. The Indian section is of 
great value including the Broughton collection of relics of Simon Kah- 
quados and the Potawatomi of northeastern Wisconsin, and the Gerend 
collection of artifacts of the region. 


The Waukesha county historical society held its thirtieth annual 
meeting May 16 at the city of Waukesha, President Arthur C. Tews in 
the chair. Several papers were given on Waukesha as a resort in the 
days when the springs were famous. The former officers were reélected, 
and appointments made for each of the towns and villages of the county. 


The Winnebago county archeological and historical society spons- 
ored an Old Settlers meeting at the Oshkosh museum, May 31. These 
meetings have become popular; the officers of the society compile the in- 
formation brought out by the recollections of the ‘old timers.’ 
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ANNIVERSARIES 


The Kegonsa lodge of Masons celebrated at Stoughton its eightieth 
anniversary on June 12. The Masons of Wausau had a seventy-fifth 
birthday on June 4. Karl Mathie gave the historical address. 


Ripon marked on May 27 the ninety-second anniversary of the 
founding of the Ceresco phalanx. (See ante, xix, 454-474.) 


CuurcH ANNIVERSARIES 


Prairie du Chien was the scene of two church centennials: that of 
St. Gabriel’s Catholic church built by Father Mazzuchelli (see ante); and 
that of the Methodist church, which celebrated the arrival in 1836 of 
Rev. Alfred Brunson, Methodist missionary. The centennial was held 
June 7. Bishop Ralph McGee of St. Paul preached the sermon. 


Milwaukee Methodism celebrated the first week in June the centen- 
nial of the coming of the first circuit rider, who held service in 1836 in 
Dr. Enoch Chase’s cabin. As the first mayor of the city, Solomon Juneau, 
was inaugurated in 1846 in the first Methodist church, the present mayor 
and the city council attended the banquet on June 4. The services culmi- 
nated on Sunday, the seventh, with a sermon by Dr. H. F. Rall of 
Evanston. 


Cambridge Methodist church, the oldest Scandinavian church of that 
denomination in the United States, held May 3 an eighty-fifth an- 
niversary. 


The Elkhorn Congregational church was founded in 1856. Its 
eightieth anniversary was celebrated May 21. 


St. John’s Lutheran church at Newville, Jefferson county, cele- 
brated June 21 an eightieth anniversary. 


The following churches celebrated their seventy-fifth or diamond 
jubilee: the Congregational church at Menominee in March; St. Peter's 
Episcopal church, Ripon, June 27; St. Paul’s Catholic church at Wrights- 
town, June 28; St. Peter’s Catholic church at Ashton, June 30; St. John’s 
Evangelical Lutheran at Fredonia, July 5. 


At Ashland the fiftieth anniversary of the coming of the Franciscans 
was celebrated June 9-10 at St. Agnes’ church. An attractive souvenir 
book has been published to signalize this event. 


History In THE STATE PREss 


At the state meeting of the G.A.R. at Madison, June 14-17, about 
85 of the 150 Civil war veterans remaining in the state were present. The 
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State Journal thought it might be the last gathering of that organization, 
but the auxiliaries will doubtless carry on. 


The LaCrosse Tribune and Leader Press, May 17, published a his- 
tory of the Black river valley by the city attorney, Fred Steele. The 
article showed the changes brought about in that valley by the decline 
of lumbering, and by government works on the Mississippi river. 


Madison State Journal for May 17 gave an account of a communistic 
experiment in Block House valley south of Platteville. The colony came 
in 1840 from Pennsylvania led by Jonathan Moore. Success followed 
the experiment, which was the knell of the community. Farmers drifted 
away to carve homes for themselves. Mr. and Mrs. John Blakeley of 
Platteville are the only survivors of the colony. 


The Fond du Lac Commonwealth-Reporter on May 15 published 
an article by W. A. Titus on Alice Arnold, a Fond du Lac poet of sixty 
years ago. Included was a poem entitled “The Forest Easter’ that was 
published in Harper’s Weekly of 1870. Miss Arnold married in 1872 and 
removed to Michigan where she died two years later. 


III OF WIDER INTEREST 


The Vincennes memorial for George Rogers Clark, ‘Conqueror of 
the Northwest,’ was dedicated by President Roosevelt, June 14. The 
monument is circular in form with Greek pillars supporting the archi- 
trave. Within stands a fine statue of Clark, conceived as he appeared in 
1779, by Hermon A. MacNeil. The murals around the walls are by Ezra 
Winter and show Clark’s exploits, especially the capture of Fort Sack- 
ville, on whose site the memorial stands. Included in the approach to 
the memorial is the Abraham Lincoln bridge over the Wabash. The 
Lincoln family crossed from Indiana to Illinois at this point. 

Two other significant statues were unveiled at the same time as the 
Clark memorial: one to Father Pierre Gibault, the priest who aided in 
keeping the Vincennes inhabitants to the American cause; and one to 
Francis Vigo, the Italian trader whose assistance to Clark was of great 
importance. 

In connection with the dedication of this vast memorial to Clark on 
the site where he won his greatest victory, it is noted that a small but 
adequate granite marker has just been placed over his grave in Cave Hill 
cemetery, Louisville, by R. C. B. Thruston of the Filson club. 


The Missouri historical society has recently published in its pam- 
phlet, entitled Glimpses of the Past, a number of letters from the cor- 
respondence of Thomas Jefferson, 1788-1826. These letters are from the 
papers of the late William K. Bixby, of St. Louis, who was a noted col- 
lector. Some of the letters are of great interest, such as the first from 
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Paris, February 17, 1788, to Mrs. Angelica Schuyler Church, sister of 
Mrs. Alexander Hamilton. A letter marked ‘private’ from an English 
resident of Alexandria in 1801 urges Jefferson to secure Louisiana be- 
fore France is firmly settled there. Jefferson replied as follows: “The 
event of peace will leave territorial possessions in their present state until 
the men of Europe shall have recovered breath and strength enough to 
renew their sanguinary conflicts which they seem to consider as the 
object for which they are brought into the world.’ 


The Minnesota historical society held its annual pilgrimage June 27 
to Hastings, Stillwater, Taylor’s Falls, and Marine on the St. Croix. At 
Stillwater, Superintendent T. C. Blegen talked on some sources for the 
St. Croix valley history. The afternoon was given to a trip through the 
Interstate park and the dalles of the St. Croix with a talk on the geology 
of the region by Louis H. Powell of St. Paul. 


An article in Michigan History Magazine, spring and summer 1936 
(xx, 231-245), on ‘Lumberjack Ballads’ by J. C. Bowman, cites several 
concerning Wisconsin, one from W. N. Allen of Wausau on the ‘Big 
Eau Claire.’ 


The Mississippi Valley Historical Review, June, 1986 (xxiii, 27- 
48), presents an article on ‘The Cession of the Old Northwest,’ by Mer- 
rill Jensen, that offers some criticism of the accepted idea that Maryland 
and the landless states forced the cession of western territory. The author 
shows that the great land companies and the speculative groups were in- 
fluential in bringing about these cessions, especially that of Virginia. 
Professor Jensen, now of the University of Washington, Seattle, was 
Draper fellow in our society, 1934-35. 


OUR CONTRIBUTORS 


M. B. Rosenberry (‘Response to Memorial to Honorable Burr W. 
Jones’), of Madison, is chief justice of the Wisconsin supreme court. 


Bayrd Still (‘State-Making in Wisconsin, 1846-48’), of Milwaukee, 
is an assistant professor of history at State Teachers college, Milwaukee. 
In 1983 he received his Ph.D. degree from the University of Wisconsin. 


W. A. Titus (“The Westward Trail’), of Fond du Lac, a curator of 
our society, continues the sketch of his ancestors, who early settled in 
Fond du Lac county, Wisconsin. 


Documents—The last installment of letters from the Richard Em- 
erson Ela collection appears in this issue. The first group was published 
in the June magazine. Mr. Ela was a pioneer manufacturer at Rochester, 
Racine county, Wisconsin. 





